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In  the  District  Court  for  the  Territory  of  Alaska, 
Fourth  Judicial  Division. 
No.  1995. 
S.A.MARTIN, 

Plaintiff, 
vs. 
W.  L.  SPAULDING  and  RAYMOND  BRUM- 
BAUGH, conducting  mining  operations  under  the 
name  of  the  SOO  MINING  COMPANY,  W.  L. 
SPAULDING,  and  the  RELIANCE  MINING 
COMPANY,  a  corporation. 

Defendants. 


Stipulation  Relative  to  Printinsr  Record. 

It  is  hereby  stipulated  that,  in  printing  the  papers 
and  records  to  be  used  on  the  hearing  on  appeal  taken 
in  the  above-entitled  cause,  for  the  consideration  of 
the  Circuit  Court  of  Anneals  for  the  Ninth  Circuit, 
the  t'tle  of  the  Court  and  cause  in  full  on  all  papers 
shall  be  omitted,  except  on  the  first  page  of  said 
record,  and  that  there  shall  be  inserted,  in  place  of 
said  title,  in  all  .papers  used  as  a  part  of  said  record. 


2  S.  A,  Martin 

the  words  'Title  of  Court  and  Cause" ;  also,  that  all 
indorsements  on  all  papers,  except  the  clerk's  filing 
marks,  and  admissions  of  service,  need  not  be  printed. 
Dated  at  Fairbanks,  Alaska,  this  30th  day  of  No- 
vember 1915. 

McGOWAN  &  CLARK 
JOHN  K.  BROWN 
Attorneys  for  Appellants. 
MORTON  E.  STEVENS, 
Attorney  for  Appellee, 
'(indorsed:    'Tiled  in  the  District  Court  Territory 
of  Alaska,  4th  Div.  Nov.  30,  1915.  J.  E.  Clark,  Clerk, 
by  Sidney  Stewart,  Deputy.") 


[Title  of  Court  and  Cause.] 

Praecipe  for  Transcript. 

To  J.  E.  Clark,  Clerk  of  the  above-entitled  Court: 

You  will  please  pre;pare  transcript  of  the  record  in 
the  above-entitled  cause,  to  be  filed  in  the  office  of 
the  clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  sitting  at  San  Francisco, 
California,  upon  the  appeal  heretofore  perfected  to 
skid  Court,  and  will  include  in  said  transcript  the  fol- 
lowing papers  and  records,  to-wit: 

1.  Complaint. 

2.  Motion  of  Reliance  Mining  Company  to  strike 

certain  portions  of  complaint. 

3.  Motion  of  Reliance  Mining  Company  to  make 

complaint  more  definite  and  certain  in  certain 
particulars. 
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4.  Stipulation  of  attorneys  for  appellants  and  appel- 

lee that  motions  of  other  defendants  be  omit- 
ted from  the  record. 

5.  Journal  entry  overruling  motions  of  the  defend- 

ants to  strike  portions  of  the  complaint  and 
overruling  motions  to  make  more  definite  and 
certain. 

6.  Demurrer  of  Reliance  Mining  Company. 

7.  Stipulation  of  attorneys  for  appellants  and  ap- 

pellee that  demurrers  of  other  defendants  be 
omitted  from  the  record. 

8.  Journal  entry  overruling  demurrers  of  all  de- 

fendants. 

9.  Separate  answer  of  Reliance  Mining  Company. 
10.     Separate  answer  of  Raymond  Brumbaugh  and 

W.  L.  Spaulding. 
n.    Reply. 

12.  Bill  of  exceptions  and  order  settling  and  allow- 

ing same. 

13.  Findings  of  fact  and  conclusions  of  law  signed 

by  the  Court, 

14.  Judgment  and  decree. 

15.  Assignment  of  errors. 

16.  Petition  for  appeal. 

17.  Order  allowing  appeal  and  fixing  amount  of  cost 

bond. 
\S.     Cost  bond  on  appeal. 

19.  Citation  on  appeal. 

20.  Designation  of  place  for  hearing  appeal. 

21.  Order  extending  time  within  which  to  file  appeal. 
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22.  Praecipe  for  transcript. 

23.  Stipulation  relative  to  printing  of  record. 

This  transcript  to  be  prepared  as  required  by  law 
and  the  orders  and  rules  of  this  Court  and  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  to  be  filed  in  the  office  of  the  clerk  of 
said  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  at  San  Francisco,  California,  on  or 
before  the  first  day  of  February,  A.  D.  one  thousand 
nine  hundred  sixteen,  pursuant  to  order  of  this  Court 
extending  time. 

Fairbanks,  Alaska,  this  8th  day  of  December,  A.  D. 
1915. 

McGOWAN  &  CLARK 
JOHN  K.  BROWN 
Attorneys  for  Defendants  and  Appellants. 

(Indorsed:  Filed  in  the  District  Court,  Ter- 
ritory of  Alaska,  4th  Div.,  Dec.  8,  1915.  J.  E.  Clark, 
Clerk,  by  Sidney  Stewart,  Deputy.) 


[Title  of  Court  and  Cause.] 

Complaint. 

Comes  now  the  plaintiff  and  for  cause  of  action 
against  the  defendants  alleges: 

I. 

That  at  all  times  herein  mentioned  the  defendants 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  co-partners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 
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II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defendants, 
'W.  L.  Spaulding  and  Raymond  Brumbaugh,  were 
prospecting,  developing,  improving  and  working  as 
lessees  or  ruputed  lessees,  upon  and  in  that  certain 
lode  quartz  claim  known  as  the  SOO  QUARTZ  MIN- 
ING CLAIM,  situate  about  one-half  mile  Northwest 
of  Pedro  Dome,  on  the  right  limit  of  Dome  creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  9,  in  the  Fairbanks 
Recording  Pricinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was 
and  now  is  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  claim  above  described. 

V. 

That  prior  to  and  about  the  28th  day  of  July,  1913, 
the  plaintiff  and  the  said  defendants,  W.  L.  Spauld- 
ing and  Raymond  Brumbaugh,  mining  co-partners 
as  aforesaid,  for  themselves  and  as  agents  for  said 
owners  of  said  Soo  Quartz  Mining  Claim,  entered 
into  an  agreement  wherein  the  said  defendants,  W. 
L.  Spaulding  and  Raymond  Brumbaugh,  employed 
plaintiff  to  work  and  labor  upon   and   in   said  Soo 
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Quartz  Mining  Claim  for  the  price  of  five  ($5.00) 
dollars  per  day,  besides  board  and  lodging;  and  that 
in  pursuance  of  said  agreement  plaintiff  performed 
seventy-three  and  one-half  (731/2)  days  labor  in  and 
upon  said  Soo  Quartz  Mining  Claim,  in  assisting  in 
running  tunnels  and  stopes  and  in  the  working  and 
development  and  improvement  of  the  said  Soo 
Quartz  Mining  Claim  between  the  28th  day  of  July, 
1913,  and  the  8th  day  of  October,  1913,  inclusive,  at 
the  rate  of  $5.00  per  day  as  aforesaid,  which  labor 
above  described  is  of  the  value  of  three  hundred  and 
sixty-two  and  50-100  ($362.50)  dollars.  That  no  part 
of  said  sum  of  $362.50  has  been  paid  to  plaintiff  and 
since  the  said  8th  day  of  October,  1913,  there  has 
been  and  now  is  due  to  plaintiff  the  sum  of  three 
hundred  and  sixty-two  and  50-100  dollars  on  account 
of  said  labor  above  described  besides  interest  at  the 
legal  rate  from  said  last  mentioned  date. 

VI. 
That  on  the  7th  day  of  November,  1913,  plaintiff 
duly  filed  and  recorded  in  the  office  of  the  Com- 
missioner and  ex-officio  Recorder  for  the  Fairbanks 
Precinct,  Alaska,  in  which  Precinct  said  property 
is  situated,  his  claim  of  lien,  duly  verified  by  his 
oath,  which  claim  of  lien  contained  a  statement  of 
plaintiff's  demand  after  deducting  all  just  credits  and 
set-offs,  with  the  name  of  the  owner  or  reputed 
owners  of  said  mining  ground,  and  containing  also 
tlie  name  of  the  persons  who  employed  plaintiff  as 
aforesaid,   together  with   a   statement   of  the   terms 
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of  the  agreement  between  plaintiff  and  said  employ- 
ers and  the  condition  of  said  contract,  and  also  a  de- 
scription of  the  property  sought  to  be  charged  with 
labor  lien  in  the  premises,  a  copy  of  which  lien  is 
hereto  attached  and  marked  ''Plaintiff's  Exhibt  A'' 
to  which  reference  is  hereby  made  and  which  exhibit 
is  hereby  made  a  part  of  this  compalint. 

VII. 

That  the  work  and  labor  performed  by  plaintiff 
as  aforesaid,  was  performed  with  the  knowledge  and 
consent  of  the  said  Reliance  Mining  Company,  a 
corporation,  and  its  officers,  and  the  said  Reliance 
Mining  Company  consented  that  its  interest  in 
said  Soo  Quartz  Mining  Claim  and  machinery  and 
improvement  situated  thereon  shall  be  subject  to  the 
lien  of  plaintiff  above  mentioned. 

VIII. 

That  plaintiff  has  paid  the  sum  of  Eleven  and 
Seventy-five  hundredths  ($11.75)  Dollars  as  a  neces- 
sary charge  and  expense  for  preparing  and  recording 
said  lien,  to-wit:  Four  Dollars  and  Twenty-five  cents 
for  recording  thereof,  and  Seven  Dollars  and  Fifty 
Cents  for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit,  in  the  above  entitled 
court. 

FOR  A  FURTHER  AND  SECOND  CAUSE 
OF    ACTION    AGAINST    THE     DEFENDANTS 
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PLAINTIFF  ALLEGES: 

L 

That  at  all  times  mentioned,  the  defendants  W.  L. 
Spaulding  and  Raymond  Brumbugh  were  mining 
copartners,  conducting  mining  operations  under  the 
firm  name  and  style  of  the  SOO  MINING  COM- 
PANY; 

IL 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada. 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  SOO  MIN- 
ING CLAIM,  situate  about  one-half  mile  Northwest 
of  Pedro  Dome,  on  the  right  limit  of  Dome  Creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  Nine,  in  the  Fairbanks 
Recording   Precinct,    Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim,  above  described. 

V. 

That  on  or  about  the  9th  day  of  October,    1913, 
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the  plaintiff  and  the  said  defendants,  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  mining  copartners  afore- 
said, for  themselves  and  as  agents  for  the  Reliance 
Mining  Company,  owners  of  the  said  Soo  Quartz 
Mining  Claim,  entered  into  an  agreement  wherein 
the  said  defendants,  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  employed  plaintiff  to  work  and  labor 
upon  and  in  said  Soo  Quartz  Mining  Claim  for  the 
price  of  Five  Dollars  per  day,  besides  board  and  lodg- 
ing; and  that  in  pursuance  of  said  agreement,  plain- 
tiff performed  Fifteen  and  One-half  days  labor,  as 
a  miner,  at  the  said  price  of  Five  Dollars  per  day, 
and  that  on  or  about  the  25th  day  of  October,  1913, 
the  plaintiff  and  the  said  defendants,  W.  L.  Spauld- 
■ng  and  Raymond  Brumbaugh,  mining  copartners  as 
aforesaid,  for  themselves,  and  as  agents  for  the  said 
Reliance  Mining  Company,  owners  of  the  said  Soo 
Quartz  Mining  Claim,  entered  into  an  agreement, 
v/herein  the  defendants,  W.  L.  Spaulding  and  Ray- 
mond Brumbaugh,  employed  plaintiff  to  work  and 
labor  upon  and  in  said  Soo  Quartz  Mining  Claim,  as 
Foreman  of  said  mine,  for  the  price  of  Eight  Dollars 
per  day,  besides  board  and  lodging,  and  in  pursuance 
of  said  agreement,  plaintiff  performed  Fifteen  and 
One-half  days  labor  as  said  Foreman,  all  of  which 
work  aforesaid,  both  as  a  laborer  and  Foreman,  was 
performed  in  assisting  running  tunnels  and  stopes,  in 
the  working,  development  and  improvement  of  said 
Soo  Quartz  Mining  Claim,  and  said  work  was  per- 
formed betVv'een  the  9th  day  of  October,   1913,  and 
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the  10th  day  of  November,  1913,  inclusive,  and  at  the 
rate  of  Five  Dollars  per  day  as  a  common  laborer, 
and  at  Eight  Dollars  as  Foreman  aforesaid;  all  of 
which  labor  above  described,  is  of  the  agreed  and 
reasonable  value  of  Two  hundred  and  One  and  Fifty 
One  hundredths  ($201.50)  Dollars.  That  no  part 
of  said  sum  of  $201.50  has  been  paid  to  plaintiff,  save 
and  except  the  sum  of  Seventy-two  Dollars  and 
Forty-five  Cents,  and  no  more.  And  since  the 
said  10th  day  of  November,  1913,  there  has  been, 
and  now  is,  due  to  plaintiff  the  sum  of  One  Hundred 
and  Twenty-eight  Dollars  and  Five  Cents,  on  account 
of  said  labor  above  described,  besides  interest  at  the 
legal  rate  from  said  last  mentioned  date. 

6. 
That  on  the  second  day  of  December,  1913,  Plaint- 
iff duly  filed  and  recorded  in  the  office  of  the  com- 
missioner and  ex-officio  recorder  for  the  Fairbanks 
Precinct,  Alaska,  in  which  precinct  said  property  is 
situated,  his  claim  of  lien  duly  verified  by  his  oath, 
which  claim  of  lien  contained  a  statement  of  plain- 
iff's  demand,  after  deducting  all  just  credits  and  set- 
offs, with  the  name  of  ov/ner  or  reputed  owner 
of  said  mining  claim,  and  contained  also  the  names 
of  the  persons  who  employed  plaintiff  as  aforesaid, 
together  with  a  statement  of  the  terms  of  the  agree- 
ment between  plaintiff  and  said  employers  and  the 
condition  of  said  contract  and  employment;  and  also 
a  description  of  the  property  sought  to  be  charged 
with  labor  lien  in  the  premises,  a  copy  of  which  lien 
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is  hereto  attached  and  marked  "plaintiff's  exhibit 
A  I.,"  to  which  reference  is  hereby  made  and  which 
exhibit  is  hereby  made  a  part  of  this  complaint. 

VII. 

That  the  work  and  labor  performed  by  plaintiff  as 
aforesaid,  was  performed  with  a  knowledge  and  con- 
sent of  the  said  Reliance  Mining  Company,  a  cor- 
poration, and  its  officers,  and  the  said  Reliance  Min- 
ing Company  consented  that  its  interest  in  said  Soo 
Quartz  Mining  Claim  shall  be  subject  to  the  lien  of 
plaintiff   above   mentioned. 

VIII. 

That  plaintiff  has  .paid  the  sum  of  Six  Dollars 
and  Seventy-five  Cents  for  the  preparation  and  re- 
cording of  said  lien. 

IX. 

That  the  sum  of  Seventy-five  dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

FOR  A  FURTHER  AND  THIRD  CAUSE 
OF  ACTION  AGAINST  THE  DEFENDANTS 
PAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 
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II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada. 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing  and  working  as  lessees 
or  reputed  lessees,  upon  and  in  that  certain  lode 
quartz  claim  known  as  the  SOO  QUARTZ  MINING 
CLAIM,  situate  about  one-half  mile  Northwest  of 
Pedro  Dome,  on  the  right  limit  Dome  creek,  a  tribu- 
tary of  the  Chatanika  river,  and  opposite  creek  placer 
mining  claim  Number  9,  in  the  Fairbanks  Recording 
Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  First  day  of  September,  1913,  one 
John  Curry  and  the  defendants,  W.  L.  Spaulding  and 
Raymond  Brumbaugh,  mining  copartners  as  afore- 
said, for  themselves  and  as  agents  for  Said  Reliance 
Mining  Company,  owners  of  said  Soo  Quartz  Min- 
ing Claim,  entered  into  an  agreement  wherein  the 
said  defendants,  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  employed  the  said  John  Curry  to  work 
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and  labor  as  engineer  and  mill  man  upon  and  in 
said  Soo  Quartz  Mining  Claim,  for  the  price  of  Five 
Dollars  per  day,  besides  board  and  lodging;  and  that 
in  pursuance  of  said  agreement,  said  John  Curry 
performed  Thirty-Eight  days  labor  in  and  upon  said 
Soo  Quartz  Mining  Claim  as  engineer  and  mill  man 
in  assisting  in  running  tunnels  and  stopes,  and  in 
working,  developing  and  improving  the  said  Soo 
Quartz  Mining  Claim,  and  the  mine  situated  therein, 
between  the  First  Day  of  September,  1913,  and  the 
Eighth  day  of  October,  1913,  both  inclusive,  at  the 
rate  of  five  dollars  per  day  as  aforesaid,  which  labor, 
above  described,  is  of  the  value  of  One  Hundred 
Ninety  ($190.00)  Dollars.  That  no  part  of  said  sum 
of  One  Hundred  Ninety  Dollars  has  been  paid;  and 
since  the  Eighth  day  of  October,  1913,  there  has 
been,  and  now  is,  from  said  defendants,  the  sum  of 
One  Hundred  Ninety  Dollars  due  on  account  of  said 
labor  above  described,  besides  interest  at  the  legal 
rate  from  said  last  mentioned  date. 

VI. 
That  on  the  7th  day  of  November,  1913,  the  said 
John  Curry  duly  filed  and  recorded,  in  the  office  of 
the  commissioner  and  ex-oflicio  recorder  for  the  Fair- 
banks Precinct,  Alaska,  in  which  precinct  said  prop- 
erty is  situated,  his  claim  of  lien,  duly  verified  by  his 
oath,  which  claim  of  lien  contained  a  statement  of 
his  demand  after  deducting  all  just  credits  and  set- 
offs, with  the  name  of  the  owner  or  reputed  owner 
of  said  mining  ground;   and  also  the  name  of  the 
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person  who  employed  the  said  Curry  as  aforesaid, 
together  with  a  statement  of  the  terms  of  agreement 
between  said  Curry  and  said  employers  and  the  con- 
dition of  said  contract;  and  also  a  description  of  the 
property  sought  to  be  charged  with  a  labor  lien  in 
the  premises,  a  copy  of  which  lien  is  hereto  attached 
and  marked  "plaintiff's  exhibit  B",  to  which  refer- 
ence is  hereby  made  and  which  exhibit  is  hereby 
made  a  part  of  this  complaint. 

VII. 

That  the  work  and  labor  performed  by  the  said 
John  Curry  as  aforesaid,  was  performed  with  a 
knowledge  and  consent  of  the  said  Reliance  Mining 
Company,  a  corporation,  and  its  officers,  and  the  said 
Reliance  Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim,  and  the  ma- 
chinery and  improvements  situated  thereon,  shall  be 
subject  to  the  lien  of  the  said  John  Curry  above 
mentioned. 

VIII. 

That  the  said  John  Curry  has  paid  the  sum  of 
Eleven  Dollars  and  Seventy-live  cents  as  a  necessary 
charge  and  expense  for  preparing  and  recording  said 
lien,  to-wit:  Four  Dollars  and  Twenty-five  cents  for 
recording  thereof,  and  Seven  Dollars  and  Fifty  cents 
for  preparing  the  same. 

IX. 
That  the  sum  of  Seventy-five  Dollars  is  a  reasona- 
ble attorney's  fee  for  instituting  and  prosecuting  this 
cause   of  action   in   this  suit   in   the   above   entitled 
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court. 

X. 

That  prior  to  the  commencement  of  this  suit, 
to-wit;  on  or  about  the  Fourth  day  of  December, 
1913,  for  a  valuable  consideration,  the  said  John 
Curry  assigned  and  transfered  said  account  and  lien 
to  the  plaintiff  herein. 

FOR  A  FURTHER  AND  FOURTH  CAUSE  OF 
ACTION  AGAINST  THE  DEFENDANTS  PLAIN- 
TIFF ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  SOO 
QUARTZ  MINING  CLAIM,  situate  about  one-half 
mile  Northwest  of  Pedro  Dome,  on  the  right  limit 
of  Dome  creek,  a  tributary  of  the  Chatanika  river, 
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and  opposite  creek  placer  mining  claim  Number  9, 
in  the  Fairbanks  Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  on  or  about  the  9th  day  of  October,  1913,  the 
said  John  Curry  and  the  said  defendants,  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners as  aforesaid,  for  themselves  and  as  agents 
for  the  said  Reliance  Mining  Company,  owners  of 
the  said  Soo  Quartz  Mining  Claim,  entered  into  an 
agreement  wherein  the  said  defendants,  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  employed  plain- 
tiff to  work  and  labor  as  an  engineer  and  millman 
upon  the  said  Soo  Quartz  Mining  Claim  for  the 
price  of  Five  Dollars  per  day  besides  board  and 
lodging;  and  that  in  pursuance  of  said  agreement 
plaintiff  performed  Thirty-six  and  one-half  days 
labor  as  engineer  and  millman  in  and  upon  the  said 
Soo  Quartz  Mining  Claim  and  the  mine  situate  there- 
in in  assisting  in  running  tunnels  and  stopes,  and 
in  working,  developing  and  improving  the  said  Soo 
Quartz  Mining  Claim  and  the  mine  therein  located, 
between  the  9th  day  of  October,  1913,  and  the  9th 
day  of  November,  1913,  both  inclusive,  at  the  rate 
of  Five  Dollars  per  day  as  aforesaid,  which  labor, 
above  described,    is   of  the   value   of  One   Hundred 
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Eighty-Two  Dollars  and  fifty  cents.  That  no  part 
of  said  sum  of  One  Hundred  and  Eighty-two  Dollars 
and  Fifty  cents  has  been  paid,  save  and  except  the 
sum  of  Fifty-seven  Dollars  and  Forty  Cents;  and 
that  since  the  said  9th  day  of  November,  1913,  their 
has  been  due  and  owing  from  the  said  defendants,  on 
account  of  said  labor,  the  sum  of  One  Hundred 
Twenty-Five  Dollars  and  Ten  Cents,  besides  interest 
at  the  legal  rate  from  said  last  mentioned  date. 

VI. 
That  on  the  second  day  of  December,  1913,  the 
said  John  Curry  duly  filed  and  recorded  in  the  office 
of  the  commissioner  and  ex-officio  recorder  for  the 
Fairbanks  Recording  Precinct,  Alaska,  in  which  pre- 
cinct said  property  is  situated,  his  claim  of  lien,  duly 
verified  by  his  oath,  which  claim  of  lien  contained  a 
statement  af  his  demand  after  deducting  all  just  cred- 
its and  set-offs,  with  the  name  of  the  owner  or  re- 
puted owners  of  said  mining  claim  and  containing 
also  the  names  of  the  persons  who  employed  him  as 
aforesad;  together  with  a  statement  of  the  terms  of 
agreement  between  John  Curry  and  said  employers, 
and  the  conditions  of  said  contract;  and  also  a  de- 
scription of  the  property  sought  to  be  charged  with 
a  labors  lien  in  the  premises,  a  copy  of  which  lien  is 
hereto  attached  and  marked  "plaintiff  exhibit  B  I," 
to  which  reference  is  hereby  made  and  which  exhibit 
is  hereby  made  a  part  of  this  complaint. 

VII. 
That  the  work  and  labor  performed  by  said  John 
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Curry  as  aforesaid,  was  performed  with  a  knowledge 
and  consent  of  the  said  Reliance  Mining  Company, 
a  corporation,  and  its  officers,  and  the  said  Reliance 
Mining  Company  consented  that  their  interest  in  the 
said  Soo  Quartz  Mining  Claim  and  the  machinery  and 
improvements  situated  thereon,  shall  be  subject  to  the 
lien  of  the  said  John  Curry  above  mentioned. 

VIII. 
That  the  said  John  Curry  has  paid  the  sum.  of  Six 
Dollars  and  Seventy-five  Cents  as  a  necessary  charge 
and  expense  for  preparing  and  recording  said  lien. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reasona- 
ble attorney's  fee  for  instituting  and  prosecuting  this 
cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to-wit: 
on  or  about  the  fourth  day  of  December,  1913,  for  a 
valuable  consideration,  the  said  John  Curry  assigned 
and  transferred  said  account  and  lien  to  the  plaintiff 
herein. 

FOR  A  FURTHER  AND  FIFTH  CAUSE  OF  AC- 
TION AGAINST  THE  DEFENDANTS  PLAINTIFF 
ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were  min- 
ing copartners  conduct'ng  mining  operations  under 


rs.    ]\'.   A.  SjKihlimi  cf  a  I.  19 

the  firm  name  and  style  of  the  SOO  MINING  COM- 

APNY. 

II. 

That  at  all  times  herein  mentioned,  said  defendant, 
the  Reliance  Mining  Company,  was  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  working 
as  lessees  or  reputed  lessees,  upon  and  in  that  certain 
lode  quartz  claim  known  as  the  SOO  MINING 
CLAIM,  situate  about  one-half  mile  Northwest  of 
Pedro  Dome,  on  the  right  limit  of  Dome  creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  placer 
m'ning  claim  Number  9,  in  the  Fairbanks  Recording 
Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said  Soo 
Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  29th  day  of  August,  1913,  the  said 
defendants,  W.  L.  Spaulding  and  Raymond  Brum- 
baugh, mining  copartners  as  aforesaid,  for  themselves 
and  as  agents  for  the  said  Reliance  Mining  Company, 
entered  into  an  agreement  with  one  John  Nyland 
whereby  the  said  defendants,  W.  L.  Spaulding  and 
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Raymond  Brumbaugh  employed  the  said  John  Ny- 
land  to  work  and  labor  upon  and  in  the  said  Soo 
Quartz  Mining  Claim,  for  the  price  of  Five  Dollars 
per  day,  besides  board  and  lodging;  and  that  in  pur- 
suance of  said  agreement  the  said  John  Nyland  per- 
formed Forty-One  days  labor  in  and  upon  the  said 
Soo  Quartz  Mining  Claim  in  assisting  in  running 
tunnels  and  stopes  and  in  the  working,  development 
and  improvement  of  said  Soo  Quartz  Mining  Claim, 
and  the  mine  situated  therein,  between  the  29th  day 
of  August,  1913,  and  the  8th  day  of  October,  1913, 
both  inclusive,  at  the  rate  of  Five  Dollars  per  day  as 
aforesaid,  which  labor  above  described  is  of  the  value 
of  Two  Hundred  Five  ($205.00)  Dollars.  That  no 
part  of  said  sum  of  Two  Hundred  Five  Dollars  has 
been  paid;  and  since  the  said  8th  day  of  October, 
1913,  there  has  been  and  is  now  due  from  the  said 
defendants  W.  L.  Spaulding  and  Raymond  Brum- 
baugh, on  account  of  said  labor  above  described,  the 
sum  of  Two  Hundred  Five  ($205.00)  Dollars,  be- 
sides interest  at  the  legal  rate  from  said  last  men- 
tioned date 

VI. 
That  on  the  7th  day  of  November,  1913,  the  said 
John  Nyland  duly  filed  and  recorded  in  the  office  of 
the  commissioner  and  ex-officio  recorder  for  the  Fair- 
banks Precinct,  Alaska,  and  in  which  Precinct  said 
property  is  situated,  his  claim  of  lien,  duly  verified 
by  his  oath;  which  claim  of  lien  contained  a  state- 
ment of  plaintiff's  demand  after  deducting  all  just 
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credits  and  set-offs,  with  the  names  of  the  owners  or 
reputed  owners  of  said  mining  claim,  and  containing 
also  the  names  of  the  persons  who  employed  the  said 
John  Nyland  as  aforesaid,  together  with  a  statement 
of  the  terms  of  the  agreement  between  the  said  John 
Nyland,  and  said  employers,  and  the  conditions  of 
said  contract;  and  also  a  description  of  the  property 
sought  to  be  charged  with  a  labor  lien  in  the  prem- 
ises, a  copy  of  which  lien  is  hereto  attached  and 
marked  "plaintiff's  exhibit  C",  to  which  reference  is 
hereby  made,  and  which  exhibit  is  hereby  made  a 
part  of  this  complaint. 

VH. 

That  the  work  and  labor  performed  by  said  John 
Nyland  as  aforesaid,  was  performed  with  a  knowledge 
and  consent  of  the  said  Reliance  Mining  Company 
and  its  officers;  and  the  said  Reliance  Mining  Com- 
pany consented  that  its  interest  in  said  Soo  Quartz 
Mining  Claim,  and  the  machinery  and  improvements 
situated  thereon,  shall  be  subject  to  the  lien  of  said 
John  Nyland  above  mentioned. 

VIII. 

That  the  said  John  Nyland  has  paid  the  sum  of 
Eleven  Dollars  and  Seventy-Five  Cents  as  a  necessary 
charge  and  expense  for  .preparing  and  recording  said 
lien,  to-wit:  Four  Dollars  and  Twenty-Five  Cents 
for  recording  thereof,  and  Seven  Dollars  and  Fifty- 
Cents  for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-Five  Dollars  is  a  reason- 
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able  attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  John  Nyland 
assigned  and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  SIXTH  CAUSE  OF  AC- 
TION AGAINST  THE  DEFENDANTS  PLAINTIFF 
ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  working 
as  lessees  or  reputed  lessees,  u^pon  and  in  that  cer- 
tain lode  quartz  claim  known  as  the  SOO  QUARTZ 
MINING  CLAIM,  situate  about  one-half  mile  North- 


west  of  Pedro  Dome,  on  the  right  limit  of  Dome 
creek,  a  tributary  of  the  Chatanika  river,  and  oppo- 
site creek  placer  mining  claim  Number  9,  in  the 
Fairbanks  Recording  Precinct,  Alaska; 

IV. 
That  at  all  times  herein  mentioned,  the  defendant, 
the   Reliance   Mining   Comany,    a   corporation,   was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 
That  on  or  about  the  9th  day  of  October,  1913,  the 
said  John  Nyland  and  the  said  defendants,  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners as  aforesaid,  for  themselves  and  as  agents 
for  the  said  Reliance  Mining  Company,  owners  of  the 
said  Soo  Quartz  Mining  Claim,  entered  into  an  agree- 
ment wherein  the  said  defendants,  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  employed  said  John  Ny- 
land to  work  and  labor  upon  the  said  Soo  Quartz 
Mining  Claim  for  the  price  of  five  dollars  per  day 
besides  board  and  lodging;  and  that  in  pursuance  of 
said  agreement  plaintiff  performed  Twenty-Eight  and 
One-half  days  labor  in  and  upon  the  said  Soo  Quartz 
Mming  Claim  and  the  mine  situate  therein  in  as- 
sisting in  running  tunnels  and  stopes,  and  in  work- 
ing, developing  and  improving  the  said  Soo  Quartz 
Mining  Claim  and  the  mine  therein  located,  between 
the  9th  day  of  October,  1913,  and  the  9th  day  of 
November,  1913,  both  inclusive,  at  the  rate  of  Five 
Dollars  per  dav  as  aforesaid,  which  labor  above  de- 
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scribed,  is  of  the  value  of  One  Hundred  Forty-Two 
Dollars  and  Fifty  Cents.  That  no  part  of  said  sum 
of  (Jne  Hundred  Forty-Two  Dollars  and  Fifty  Cents 
has  been  paid  to  plaintiff,  save  and  except  the  sum 
of  Fifty-Six  Dollars  and  Eighty-One  Cents,  and  no 
more.  And  since  the  said  day  of  November, 
1913,  there  has  been,  and  now  is  due  to  plaintiff,  the 
sum  of  Eighty-Five  Dollars  and  Sixty-Nine  Cents, 
on  account  of  said  labor  above  described,  besides 
interest  at  the  legal  rate  from  said  last  mentioned 
date. 

VI. 
That  on  the  second  day  of  December,  1913,  the 
said  John  Nyland  duly  filed  and  recorded  in  the 
office  of  the  commissioner  and  ex-officio  recorder 
for  the  Fairbanks  Recording  Precinct  Alaska,  in 
which  precinct  said  property  is  situated,  his  claim 
of  lien,  duly  verified  by  his  oath,  which  claim  of 
lien  cantained  a  statement  of  his  demand  after  de- 
ducting all  just  credits  and  set-offs,  with  the  P3me 
of  the  owner  or  reputed  owners  of  said  mining  .  laim 
and  containing  also  the  names  of  the  persons  who 
employed  him  as  aforesaid;  together  with  a  statement 
of  the  terms  of  agreement  between  said  said  John 
Nyland  and  said  employers,  and  the  conditions  of 
said  contract;  and  also  a  description  of  the  property 
sought  to  be  charged  with  a  labor  lien  in  the  prem- 
ises, a  copy  of  which  Hen  is  hereto  attached  and 
marked  "plaintiff's  exhibit  C  I",  to  which  reference 
is  hereby  made  and  which  exhibit  is  hereby  made  a 


part  of  this  complaint. 

VII. 

That  the  work  and  labor  performed  by  the  said 
John  Nyland  as  aforesaid,  was  performed  with  a 
knowledge  and  consent  of  the  said  Reliance  Mining 
Company,  a  corporation,  and  its  officers,  and  the  said 
Reliance  Mining  Company  consented  that  its  inter- 
est in  sa'd  Soo  Quartz  Mining  Claim,  and  the  ma- 
chinery and  improvements  situated  thereon,  shall  be 
subject  to  the  lien  of  the  said  John  Nyland  above 
mentioned. 

VIII. 

That  the  said  John  Nyland  has  paid  the  sum  of 
Six  Dollars  and  Seventy-five  Cents  as  a  necessary 
charge  and  expense  for  preparing  and  recording  said 
lien. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  John  Nyland 
assigned  and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  SEVENTH  CAUSE  OF 
ACTION  AGAINST  THE  DEFENDANTS  PLAIN- 
TIFF  ALLEGES: 
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I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh,  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defend- 
ant, the  Reliance  Mining  Company,  was  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lesees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  Soo  Quartz 
Mining  Claim,  situate  about  one-half  mile  Northwest 
of  Pedro  Dome,  on  the  right  limit  of  Dome  creek, 
a  tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  9,  in  the  Fairbanks 
Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 
That  upon  the  22nd  day  of  July,    1913,  the  said 
defendants,  W.  L.  Spaulding  and  Raymond  Brum- 
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baugh.  mining  copartners  as  aforesaid,  for  them- 
selves and  as  agents  for  the  said  Reliance  Mining 
Company,  owners  of  the  said  Soo  Quartz  Mining 
Claim,  entered  into  an  agreement  with  one  Walfred 
Peterson  whereby  the  said  defendants,  W.  L.  Spauld- 
ing  and  Raymond  Brumbaugh  employed  the  said 
Walfred  Peterson  to  work  and  labor  upon  and  in 
said  Soo  Quartz  Mining  Claim,  for  the  price  of  five 
dollars  per  day,  besides  board  and  lodging;  and  that 
in  pursuance  of  said  agreement  the  said  Walfred 
Peterson  performed  Seventy-Four  (74)  days  labor 
in  and  upon  the  said  Soo  Quartz  Mining  Claim  in 
assisting  in  running  tunnels  and  stopes  and  in  the 
working,  development  and  improvement  of  said  Soo 
Quartz  Mining  Claim,  and  the  mine  situated  therein, 
between  the  22nd  day  of  July,  1913,  and  the  8th  day 
of  October,  19)3,  both  inclusive,  at  the  rate  of  Five 
Dollars  o^v  day  as  aforesaid,  which  labor  above  de- 
scribed is  of  the  value  of  Three  Hundred  Seventy 
($370.00)  Dollars.  That  no  part  of  said  sum  of 
Three  Hundred  Seventy  Dollars  has  been  paid  to 
plaintiff,  save  and  except  the  sum  of  Fifty  Dollars, 
and  no  more.  And  since  the  said  8th  day  of  October, 
1913,  there  has  been,  and  now  is  due  to  plaintiff,  the 
sum  of  Three  Hundred  Twenty  Dollars,  on  account 
of  said  labor  above  described,  besides  interest  at  the 
legal  rate  from  said  last  mentioned  date. 

VI. 
That  on  the  7th  day  of  November,   1913,  the  said 
Walfred  Peterson   duly   filed  and   recorded    in    the 
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office  of  the  commissioner  and  ex-officio  recorder  for 
the  Fairbanks  Precinct,  Alaska,  and  in  which  pre- 
cinct said  property  is  situated,  his  claim  of  lien,  duly 
verified  by  oath;  which  claim  of  lien  contained  a 
statement  of  his  demand  after  deducting  all  just 
credits  and  set-offs,  with  the  name  of  the  owner  or 
reputed  owners  of  said  mining  claim,  and  containing 
also  the  names  of  the  persons  who  employed  the 
said  Walfred  Peterson  as  aforesaid,  together  with  a 
statement  of  the  terms  of  the  agreement  between 
the  said  Walfred  Peterson,  and  said  employers,  and 
the  conditions  of  said  contract;  and  also  a  descrip- 
tion of  the  property  sought  to  be  charged  with  a 
labor  lien  in  the  premises,  a  copy  of  which  lien  is 
attached  and  marked  "plaintiff's  exhibit  D",  to  which 
reference  is  hereby  made,  and  which  exhibit  is  here- 
by made  a  part  of  this  complaint. 

VII. 

That  the  work  and  labor  performed  by  said  Wol- 
fred  Peterson  as  aforesaid,  was  performed  with  a 
knowledge  and  consent  of  the  said-  Reliance  Mining 
Company,  a  corporation,  and  its  officers;  and  the 
said  Reliance  Mining  Company  consented  that  its 
interest  in  said  Soo  Quartz  Mining  Claim,  and  the 
machinery  and  improvements  situated  thereon,  shall 
be  subject  to  the  lien  of  said  Wolfred  Peterson  above 
mentioned- 

VIII. 

That  the  said  ^X''olf^ed  Peterson  has  paid  the  sum 
of  Eleven  Dollars  and  Seventy-Five  Cents  as  a  nee- 


essary  charge  and  expense  for  preparing  and  record- 
ing said  lien,  to-wit:  Four  Dollars  and  Twenty-Five 
cents  for  recording  thereof,  and  Seven  Dollars  and 
Fifty  Cents  for  preparing  same. 

IX. 

That  the  sum  of  Seventy-Five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Wolfred  Peter- 
son assigned  and  transferred  said  account  and  lien 
to  the  plaintiff  herein. 

FOR  A  FURTHER  AND  EIGHTH  CAUSE 
OF  ACTION  AGAINST  THE  DEFENDANTS 
PLAINTIFF  ALLEGES: 

That  at  all  times  herein  mentioned  the  defendants 
W.  L.  S.paulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations 
under  the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defend- 
ants, the  Reliance  Mining  Company,  was  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Nevada; 

III. 

That  at  all   times   herein   mentioned,   said   defnd- 
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ants,  W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  the  SOO 
QUARTZ  MINING  CLAIM,  situate  about  one-half 
mile  Northwest  of  Pedro  Dome,  on  the  right  limit 
of  Dome  creek,  a  tributary  of  the  Chatanika  river, 
and  opposite  creek  placer  mining  claim  Number.  9, 
in  the  Fairbanks  Recording  Precinct,  Alaska: 

IV. 

That  at  all  times  herein  ment'oned,  the  dnfendrmt. 
the  Reliance  Mining  Company,  a  corporation,  wa'^, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  on  or  about  the  9th  day  of  October,  1913, 
the  said  Walfred  Peterson  and  the  said  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaueh.  min'ng 
copartners  as  aforesaid,  for  themselves  and  ns  nqents 
for  the  said  Reliance  Mining  Company,  ov/ners  of  the 
said  Soo  Quartz  Mining  Claim,  entered  into  an 
agreement  wherein  the  said  defendants  W.  L.  Spauld- 
ing and  Raymond  Brumbaugh,  employed  the  said 
Walfred  Peterson  to  work  and  labor  upon  the  said 
Soo  Quartz  Mining  Claim  for  the  price  of  Five  Dol- 
lars per  day  besides  board  and  lodging;  and  that  in 
.pursuance  of  said  agreement  Walford  Peterson  per- 
formed Twenty-Five  days  labor  in  and  upon  the  said 
Soo  Quartz  Mining  Claim  and  the  mine  situate 
therein   in  assisting  in   running  tunnels  and  stopes, 


vs.  W.  Tj.  Spdidinf/  et  al.  31 

and  in  working,  developing  and  improving  the  said 
Soo  Quartz  Mining  Claim  and  the  mine  therein 
located,  between  the  9th  day  of  October,  1913,  and 
the  9th  day  of  November,  1913,  both  inclusive,  at 
the  rate  of  Five  Dollars  per  day  as  aforesaid,  which 
labor,  above  described,  is  of  the  value  of  One  Hund- 
red Twenty-Five  ($12500)  Dollars.  That  no  part 
of  said  sum  of  One  Hundred  Twenty-Five  Dollars 
has  been  paid,  save  and  except  the  sum  of  Fifty- 
Seven  Dollars  and  Twenty  Cents,  and  that  since  the 
said  9th  day  of  November,  1913,  there  has  been  due 
and  owing  from  the  said  defendants,  on  account  of 
said  labor,  the  sum  of  Sixty-Seven  Dollars  and 
Eighty  Cents  ($67.80),  besides  interest  at  the  legal 
rate  from  said  last  mentioned  date. 

VI. 
That  on  the  second  day  of  December,  1913,  the 
said  Walfred  Peterson  duly  filed  and  recorded  in 
the  office  of  the  commissioner  and  ex-officio  recorder 
for  the  Fairbanks  Recording  Precinct,  Alaska,  in 
which  precinct  said  property  is  situated,  his  claim  of 
lien,  duly  verified  by  his  oath,  which  claim  of  lien 
contained  a  statement  of  his  demand  after  deduct- 
ing all  just  credits  and  set-offs,  with  the  name  of 
the  owner  or  reputed  owners  of  said  mining  claim 
and  containing  also  the  names  of  the  persons  who 
en;ployed  him  as  aforesaid:  together  with  a  state- 
ment of  the  terms  of  agreement  betwen  said  Wal- 
fred Peterson  and  said  employer,  and  the  conditions 
of  said  contract;  and  also  a  description  of  the  prop- 


32  ^-  ^'  Martin 

erty  sought  to  be  charged  with  a  labor  lien  in  the 
premises,  a  copy  of  which  lien  is  hereto  attached 
and  marked  "plaintiff's  exhibit  D  I",  to  which  refer- 
ence is  hereby  made  and  wh'ch  exhibit  is  hereby 
made  a  part  of  this  complaint. 

Vll. 

That  the  work  and  labor  performed  by  said  Wal- 
fred  Peterson  as  aforesaid,  was  performed  with  the 
knowledge  and  consent  of  the  said  Reliance  Min- 
ing Company,  a  corporation,  and  its  officers,  and  the 
said  Reliance  Company  consented  that  the-'r  interest 
in  the  said  Soo  Quartz  Mining  Claim  and  the  machin- 
ery and  improvements  situated  thereon,  shall  be  sub- 
ject to  the  lien  of  the  said  Walfred  Peterson  above 
mentioned. 

VII!. 

That  the  said  Walfred  Peterson  has  paid  the  sum  of 
Six  Dollars  and  Seventy-Five  Cents  as  a  necessary 
charee  and  expense  for  preparing  and  recording 
said  lien. 

IX. 

That  the  sum  of  Seventy-Five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to- 
wit:  on  or  about  the  fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Walfred  Peter- 
son assigned  and  transferred  said  account  and  lien 
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to  the  plaintiff  herein. 

FOR  A  FURTHER  AND  NINTH  CAUSE  OF 
ACTION  AGAINST  THE  DEFENDANTS  PLAIN- 
TIFF ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  said  defendant, 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  SOO 
QUARTZ  MINING  CLAIM,  situate  about  one-half 
mile  Northwest  of  Pedro  Dome,  on  the  right  limit 
of  Dome  Creek,  a  tributary  of  the  Chatanika  river, 
and  opposite  creek  placer  mining  claim  Number  9, 
in  the  Fairbanks  Recording  Precinct,  Alaska. 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  re^puted  owners  of  said 
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Soo  Quartz  Mining  Claim  above  described. 

V. 
That  upon  the  29th  day  of  July,  1913,  one  Al  Mey- 
ers and  the  defendants,  W.  L.  Spaulding  and  Ray- 
mond Brumbaugh,  mining  copartners  as  aforesaid, 
for  themselves  and  as  agents  for  said  Reliance  Min- 
ing Company,  owners  of  said  Soo  Quartz  Mining 
Claim,  entered  into  an  agreement  wherein  the  said  de- 
fendants, W.  L.  Spaulding  and  Raymond  Brum- 
baugh, employed  the  said  Al  Meyers  to  work  and 
labor  upon  and  in  said  Soo  Quartz  Mining  Claim, 
for  the  price  of  Five  Dollars  per  day,  besides  board 
and  lodging;  and  that  in  pursuance  of  said  agree- 
ment, said  Al  Meyers  performed  Sixty-Nine  and  one- 
half  days  labor  in  and  upon  said  Soo  Quartz  Mining 
Claim,  in  assisting  in  running  tunnels  and  stopes, 
and  in  working,  developing  and  improving  the  said 
Soo  Quartz  Mining  Claim,  and  the  mine  situated 
therein,  between  the  29th  day  of  July,  1913,  and  the 
8th  day  of  Oitober,  1913,  both  inclusive,  at  the  rate  of 
five  dollars  per  day  as  aforesaid,  which  labor,  above 
described,  is  of  the  value  of  Three  Hundred  and 
Forty-seven  50-100  Dollars  ($347.50).  That  no  part 
of  said  sum  of  Three  Hundred  and  Forty-seven 
50-100  Dollars  has  been  paid;  and  since  said  8th  day 
of  October,  1913,  there  has  been,  and  now  is,  from 
said  defendants,  the  sum  of  Three  Hundred  and 
Forty-seven  and  50-100  dollars  due  on  account  of 
said  labor  above  described,  besides  interest  at  the 
legal  rate  from  said  last  mentioned  date. 
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VI. 

That  on  the  7th  day  of  November,  1913,  the  said 

Al  Meyers  duly  filed  and  recorded  in  the  office  of  the 
commissioner  and  ex-officio  recorder  for  the  Fair- 
banks Precinct,  Alaska,  in  which  precinct  said  prop- 
erty is  situated,  his  claim  of  lien,  duly  verified  by 
oath,  which  claim  of  lien  contained  a  statement  of 
his  demand  after  deducting  all  just  credits  and  set- 
offs, with  the  name  of  the  owner  or  reputed  owner 

of  said  mining  ground;  and  also  the  name  of  the 
person  who  employed  the  said  Meyers  as  aforesaid, 
together  with  a  statement  of  the  terms  of  agreement 
between  said  Meyers  and  said  employers  and  the 
conditions  of  said  contract;  and  also  a  description 
of  the  property  sought  to  be  charged  with  a  labor 
lien  in  the  premises,  a  copy  of  which  lien  is  hereto 
attached  and  marked  ''plaintiff's  exhibit  E",  to  which 
reference  is  hereby  made  and  which  exhibit  is  hereby 
made  a  part  of  this  complaint. 

VII. 
That  the  work  and  labor  performed  by  the  said 
Al  Meyers  as  aforesaid,  was  performed  with  a 
knowledge  and  consent  of  the  said  Reliance  Mining 
Company,  a  corporation,  and  its  officers,  and  the  said 
Reliance  Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim,  and  the  ma- 
chinery and  improvements  situated  thereon,  shall 
be  subject  to  the  lien  of  the  said  Al  Meyers  above 
mentioned. 
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VIII. 

That  the  saic}  Al  Meyers  has  paid  the  sum  of 
Eleven  Dollars  and  Seventy-five  Cents  as  a  necessary 
charge  and  expense  for  preparing  and  recording  said 
lien,  to-wit;  Four  Dollars  and  Twenty-Five  Cents 
for  recording  thereof,  and  Seven  Dollars  and  Fifty 
Cents  for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-Five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Al  Meyers  as- 
signed and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  TENTH  CAUSE  OF 
ACTION  AGAINST  THE  DEFENDANT  PLAIN- 
TIFF ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh 
were  mining  copartners  conducting  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  v/as   a   corporation. 
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organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing  and  working  as  lessees 
or  reputed  lessees,  upon  and  in  that  certain  lode 
quartz  claim  known  as  the  SOO  QUARTZ  MINING 
CLAIM,  situate  about  one-half  mile  Northwest  of 
Pedro  Dome,  on  the  right  limit  of  Dome  creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  9,  in  the  Fairbanks  Re- 
cording Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  claim  above  described. 

V. 

That  on  or  about  the  9th  day  of  October,  1913,  the 
said  Al  Meyers  and  the  said  defendants,  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners as  aforesaid,  for  themselves  and  as  agents 
for  the  said  Reliance  Mining  Company,  owners  of 
the  said  Soo  Quartz  Mining  Claim,  entered  into  an 
agreement  wherein  the  said  defendants,  W.  L.  Spauld- 
ing and  Raymond  Brumbaugh,  employed  the  said  Al 
Meyers  to  work  and  labor  upon  and  in  the  said  Soo 
Quartz  Mining  Claim  for  the  price  of  Five  Dollars 
.per  day  besides  board  and  lodging;  and  that  in  pur- 
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suance  of  said  agreement  the  said  Myers  performed 
Twenty-Nine  and  one-half  days  labor  in  and  upon 
the  said  Soo  Quartz  Mining  Claim  and  the  mine  situ- 
ate therein  in  assisting  in  running  tunnels  andstopes, 
and  in  working,  developing  and  improving  the  said 
Soo  Quartz  Mining  Claim  and  the  mine  therein 
located,  between  the  9th  day  of  October,  1913,  and 
the  9th  day  of  November,  1913,  both  inclusive,  at 
the  rate  of  Five  Dollars  per  day  as  aforesaid,  which 
labor,  above  described,  is  of  the  value  of  One  Hund- 
red Forty-seven  Dollars  and  Fifty  Cents  ($147.50). 
That  no  part  of  said  sum  of  One  Hundred  and  Forty- 
seven  Dollars  and  Fifty  Cents  has  been  paid,  save 
and  except  the  sum  of  Fifty-four  Dollars  and  Sev- 
enty-five Cents;  and  that  since  the  said  9th  day  of  No- 
vember, 1913,  there  has  been  due  and  owing  from 
the  said  defendants,  on  acount  of  said  labor,  the  sum 
of  Ninety-two  Dollars  and  Seventv-five  Cents,  be- 
sides interest  at  the  legal  rate  from  said  last  men- 
tioned date. 

VL 
That  on  the  second  day  of  December,  1913,  the 
said  Al  Meyers  duly  filed  and  recorded  in  the  office  of 
the  commissioner  and  ex-officio  recorder  for  the  Fair- 
banks Recording  Precinct,  Alaska,  in  which  precinct 
said  property  is  situated,  his  claim  of  lien,  duly  veri- 
fied by  his  oath,  which  claim  of  lien  contained  a 
statement  of  his  demand  after  deducting  all  just 
credits  and  set-offs,  with  the  nam.e  of  the  owner  or 
reputed  owners  of  said  mining  claim  and  containing 
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also  the  names  of  the  persons  who  employed  him  as 
aforesaid  together  with  a  statement  of  the  terms  of 
agreement  between  said  Al  Meyers  and  said  employer, 
and  the  conditions  of  said  contract;  and  also  a  de- 
scription of  the  property  sought  to  be  charged  with 
a  labor  lien  in  the  premises,  a  copy  of  which  lien  is 
hereto  attached  and  marked  ^'plaintiff's  exhibit  E  1, 
to  which  reference  is  hereby  made  and  which  ex- 
hibit is  hereby  made  a  part  of  this  complaint. 

VII. 

That  the  work  and  labor  perfomed  by  said  Al 
Meyers  as  aforesaid,  was  performed  with  a  know- 
ledge and  consent  of  the  said  Reliance  Mining  Com- 
pany, a  corporation,  and  its  officers,  and  the  said  Re- 
liance Mining  Com^pany  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim  and  the  Ma- 
chinery and  improvements  situated  thereon,  shall  be 
subject  to  the  lien  of  the  said  Al  Meyers  above  men- 
tioned. 

VIII. 

That  the  said  Al  Meyers  has  paid  the  sum  of  Six 
Dollars  and  Seventy-five  Cents  as  a  necessary  charge 
and  expense  for  preparing  and  recording  said  lien. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to- 
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wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Al  Meyers  as- 
signed and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  ELEVENTH  CAUSE 

OF    ACTION    AGAINST    THE    DEFENDANTS 

PLAINTIFF  ALLEGES: 

1. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  onerat^'ons  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

n. 

That  at  all  times  herein  mentioned,  the  defendant. 
the  Reliance  Mining  Company,  was  a  corporation, 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada ; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing  and  working  as  lessees 
or  reputed  lessees,  upon  and  in  that  certain  lode 
quartz  claim  known  as  the  SOO  QUARTZ  MINING 
CLAIM,  situate  about  one-half  mile  Northewest  of 
Pedro  Dome,  on  the  right  limit  of  Dome  creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  9,  in  the  Fairbanks  Re- 
cording Precinct,  Alaska; 
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IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
The  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  11th  day  of  August,  1913,  one  John 
Kuhl  and  the  defendants,  W.  L.  Spaulding  and  Ray- 
mond Brumbaugh,  mining  copartners  as  aforesaid, 
for  themselves  and  as  agents  for  said  Reliance  Min- 
ing Company,  owners  of  said  Soo  Quartz  Mining 
Claim,  entered  into  an  agreement  wherein  the  said 
defendants  W.  L.  Spaulding  and  Raymond  Brum- 
baugh employed  the  said  John  Kuhl  to  work  and 
labor  upon  and  in  said  Soo  Quartz  Mining  Claim,  for 
the  price  of  Five  Dollars  per  day,  besides  board  and 
lodging;  and  that  in  pursuance  of  said  agreement, 
said  John  Kuhl  performed  Fifty-eight  (58)  days 
labor  in  and  upon  said  Soo  Quartz  Mining  Claim,  in 
assisting  in  running  tunnels  and  stopes,  and  in  work- 
ing, developing  and  improving  the  said  Soo  Quartz 
Mining  Claim,  and  the  mine  situated  therein,  between 
the  nth  day  of  August,  1913,  and  the  8th  day  of 
October,  1913,  both  inclusive,  at  the  rate  of  Five 
Dollars  per  day  as  aforesaid,  which  labor,  above  de- 
scribed, is  of  the  value  of  Two  Hundred  and  Ninety 
($290.00)  Dollars.  That  no  part  of  said  sum  of  Two 
Hundred  and  Ninety  Dollars  has  been  paid;  and 
since  the  said  8th  day  of  October,  1913,  there  has 
been,  and  now  is,  from  said  defendants,  the  sum  of 
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Two  Hundred  and  Ninety  Dollars  due  on  account  of 
said  labor  above  described,  besides  interest  at  the 
legal  rate  from  said  last  mentioned  date. 

VI. 

That  on  the  7th  day  of  November,  1913,  the  said 
John  Kuhl  duly  filed  and  recorded  in  the  office  of 
the  commissioner  and  ex-officio  recorder  for  the  Fair- 
banks Precinct,  Alaska,  in  which  precinct  said  prop- 
erty is  situated,  his  claim  of  lien,  duly  verified  by  his 
oath,  which  claim  of  lien  contained  a  statement  of 
his  demand  after  deducting  all  just  credits  and  set- 
offs, with  the  name  of  the  owner  or  reputed  owner 
of  said  mining  ground;  and  also  the  name  of  the 
person  who  employed  the  said  John  Kuhl  as  afore- 
said, together  with  a  statement  of  the  terms  of  agree- 
ment between  said  John  Kuhl  and  said  employers 
and  the  conditions  of  said  contract;  and  also  a  de- 
scription of  the  property  sought  to  be  charged  with 
a  labor  lien  in  the  premises,  a  copy  of  which  lien  is 
hereto  attached  and  marked  "plaintiff's  exhibit  F", 
to  which  reference  is  hereby  made  and  which  exhibit 
is  hereby  made  a  part  of  this  complaint. 

VII. 

That  the  work  and  labor  performed  by  the  said 
John  Kuhl  as  aforesaid,  was  performed  with  a  know- 
ledge and  consent  of  the  said  Reliance  Mining  Com- 
pany, a  corporation,  and  its  officers,  and  the  said  Re- 
liance Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim,  and  the  ma- 
chinery and  improvements  situated  thereon,  shall  be 
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subject  to  the  lien  of  the  said  John  Kuhl  above  men- 
tioned. 

VIII. 
That  the  said  John  Kuhl  has  paid  the  sum  of 
Eleven  Dollars  and  Seventy-five  Cents  as  a  neces- 
sary charge  and  expense  for  preparing  and  recording 
said  lien,  to-wit:  Four  Dollars  and  Twenty-five  Cents 
for  recording  thereof,  and  Seven  Dollars  and  Fifty 
Cents  for  preparing  the  same. 

IX. 
That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's   fee   for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  John  Kuhl  as- 
signed and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  TWELFTH  CAUSE 
OF  ACTION  AGAINST  THE  DEFENDANTS 
PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 
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II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation, 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  working 
as  lessees  or  reputed  lessees,  upon  and  in  that  cer- 
tain quartz  claim  known  as  the  SOO  QUARTZ  MIN- 
ING CLAIM,  situate  about  one-half  mile  Northwest 
of  Pedro  Dome,  on  the  right  limit  of  Dome  creek, 
a  tributary  of  the  Chatanika  river,  and  opposite 
creek  placer  mining  claim  Number  9,  in  the  Fair- 
banks Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  on  or  about  the  9th  day  of  October,  1913,  the 
said  John  Kuhl  and  the  said  defendants,  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners as  aforesaid,  for  themselves  and  as  agents 
for  the  said  Reliance  Mining  Company,  owners  of 
the  said  Soo  Quartz  Mining  Claim,  entered  into  an 
agreement  where  the  said  defendants,  W.  L.  Spauld- 
ing and   Raymond   Brumbaugh,   employed  the   said 
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John  Kuhl  to  work  and  labor  upon  the  said  Soo 
Quartz  Mining  Claim  for  the  price  of  Five  Dollars 
per  day  besides  board  and  lodging;  and  that  in  pur- 
suance of  said  agreement  the  said  Kuhl  performed 
Nineteen  days  Labor  in  and  upon  the  said  Soo 
Quartz  Mining  Claim  and  the  mine  situated  therein 
in  assisting  in  running  tunnels  and  stopes,  and  in 
working,  developing  and  improving  the  said  Soo 
Quartz  Mining  Claim  and  the  mine  therein  located, 
between  the  9th  day  of  October,  1013,  and  the  9th 
day  of  November,  1913,  both  inclusive,  at  the  rate  of 
Five  Dollars  per  day  as  aforesaid,  wh'ch  labor,  above 
described,  is  of  the  value  of  Ninety  Five  ($95.) 
Dollars.  That  no  part  of  said  sum  of  Ninety  Five 
Dollars  has  been  paid  save  and  except  the  sum  of 
Thirty-nine  Dollars  and  Twenty-five  Cents;  and  that 
since  the  said  9th  day  of  November,  1913,  there  has 
been  due  and  owing  from  the  said  defendants,  on 
account  of  said  labor,  the  sum  of  Fifty-five  Dollars 
and  Seventy-five  Cents,  besides  interest  at  the  legal 
rate  from  said  last  mentioned  date. 

VI. 
That  on  the  2nd  day  of  December,  1913,  the  said 
John  Kuhl  duly  filed  and  recorded  in  the  office  of  the 
commissioner  and  ex-officio  recorder  for  the  Fair- 
banks Recording  Precinct,  Alaska,  in  which  precinct 
said  property  is  situated,  his  claim  of  lien,  duly  veri- 
fied by  his  oath,  which  claim  of  lien  contained  a 
statement  of  his  demand  after  deducting  all  just 
credits  and  set-offs,  with  the  name  of  the  owner  or 
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reputed  owners  of  said  mining  claim  and  containing 
also  the  names  of  the  persons  who  employed  him  as 
aforesaid;  together  with  a  statement  of  the  terms  of 
agreement  between  said  John  Kuhl  and  said  employ- 
er, and  the  conditions  of  said  contract;  and  also  a  de- 
scription of  the  property  sought  to  be  charged  with 
a  labor  lien  in  the  premises,  a  copy  of  which  lien  is 
hereto  attached  and  marked  "plaintiff's  exhibit  F  I", 
to  which  reference  is  hereby  made  and  which  exhibit 
is  hereby  made  a  part  of  this  complaint. 

VII. 

That  the  work  and  labor  perfomed  by  said  John 
Kuhl  as  aforesaid,  was  performed  with  a  knowledge 
and  consent  of  the  said  Reliance  Mining  Company,  a 
corporation,  and  its  officers,  and  the  said  Reliance 
Mining  Company  consented  that  its  interest  in  the 
said  Soo  Quartz  Mining  Claim  and  the  machinery 
and  improvements  situated  thereon,  shall  be  subject 
to  the  lien  of  the  said  John  Kuhl  above  mentioned. 

VIII. 

That  the  said  John  Kuhl  has  paid  the  sum  of  Six 
Dollars  and  Seventy-five  cents  as  a  necessary  charge 
and  expense  for  preparing  and  recording  said  lien. 

IX. 

Tht  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to- 
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wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  John  Kuhl  as- 
signed and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  THIRTEENTH  CAUSE 
OF  ACTION  AGAINST  THE  DEFENDANTS 
PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
v/ere  prospecting,  developing  and  working  as  lessees 
or  re,puted  lessees,  upon  and  in  that  certain  lode 
quartz  claim  known  as  the  SOO  QUARTZ  MINING 
CLAIM,  situate  about  one-half  mile  Northwest  of 
Pedro  Dome,  on  the  right  limit  of  Dome  creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  9,  in  the  Fairbanks  Re- 
cording Precinct,  Alaska; 
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IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  First  day  of  September,  1913,  one 
Olie  Simonson  and  the  defendants,  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  mining  copartners  as 
aforesaid,  for  themslves  and  as  agents  for  said  Re- 
liance Mining  Company,  owners  of  said  Soo  Quartz 
Mining  Claim,  entered  into  an  agreement  wherein  the 
said  defendants,  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  employed  the  said  Olie  Simonson  to  work 
and  labor  upon  and  in  said  Soo  Quartz  Mining  Claim, 
for  the  price  of  Five  Dollars  per  day,  besides  board 
and  lodging;  and  tht  in  pursuance  of  said  agreement, 
said  Olie  Simonson  performed  Thirty-two  days 
labor  in  and  upon  said  Soo  Quartz  Mining  Claim, 
in  assisting  in  running  tunnels  and  stopes,  and  in 
working,  developing  and  improving  the  said  Soo 
Quartz  Mining  Claim,  and  the  mine  situated  therein, 
between  the  First  day  of  September,  1913,  and  the 
8th  day  of  October,  1913,  both  inclusive,  at  the  rate 
of  Five  Dollars  per  day  as  aforesaid,  which  labor, 
above  described,  is  of  the  value  of  One  Hundred  and 
Sixty  ($160.00)  Dollars.  That  no  part  of  said  sum 
of  One  Hundred  and  Sixty  Dollars  has  been  paid; 
and  since  the  said  8th  day  of  October,  1913,  there  has 
been,  and  now  is,  from  said  defendants,  the  sum  of 
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One  Hundred  and  Sixty  Dollars  due  on  account  of 
said  labor  above  described,  besides  interest  at  the 
legal  rate  from  said  last  mentioned  date. 

VI. 

That  on  the  7th  day  of  November,  1913,  the  said 
Olie  Simonson  duly  filed  and  recorded  in  the  office 
of  the  commissioner  and  ex-officio  recorder  for  the 
Fairbanks  Precinct,  Alaska,  in  which  precinct  said 
property  is  situated,  his  claim  of  lien,  duly  verified 
by  oath,  which  claim  of  lien  contained  a  state, 
ment  of  his  demand  after  deducting  all  just  credits 
and  set-offs,  with  the  name  of  the  owner  or  reputed 
owner  of  said  mining  ground;  and  also  the  name  of 
the  person  who  employed  the  said  Simonson  as 
aforesaid,  together  with  a  statement  of  the  terms  of 
agreement  between  said  Simonson  and  said  employ- 
ers and  the  conditions  of  said  contract;  and  also 
a  description  of  the  property  sought  to  be  charged 
with  a  labor  lien  in  the  premises,  a  copy  of  which 
lien  is  hereto  attached  and  marked  '^plaintiff's  ex- 
hibit G",  to  which  reference  is  hereby  made  and 
which  exhibit  is  hereby  made  a  part  of  this  com- 
plaint. 

VII. 

That  the  work  and  labor  performed  by  said  Olie 
Simonson  as  aforesaid,  was  performed  with  a  knowl- 
edge and  consent  of  the  said  Reliance  Mining  Com- 
pany, a  corporation,  and  its  officers,  and  the  said  Re- 
liance Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim,  and  the  ma- 
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chinery  and  improvements  situated  thereon,  shall  be 
subject  to  the  lien  of  the  said  Olie  Simonson  above 
mentioned. 

VIII. 

That  the  said  Olie  Simonson  has  paid  the  sum  of 
Eleven  Dollars  and  Seventy-five  Cents  as  a  necessary 
charge  and  expense  for  preparing  and  recording  said 
lien,  to-wit:  Four  Dollars  and  Twenty-five  Cents  for 
recording  thereof,  and  Seven  Dollars  and  Fifty 
Cents  for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-five  dollars  is  a  reasona- 
ble attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Olie  Simonson 
assigned  and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  FOURTEENTH 
CAUSE  OF  ACTION  AGAINST  THE  DEFEND- 
ANTS PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 
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II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  SOO 
QUARTZ  MINING  CLAIM,  situate  about  one-half 
mile  Northwest  of  Pedro  Dome,  on  the  right  limit 
of  Dome  creek,  a  tributary  of  the  Chatanika  river, 
and  opposite  creek  placer  mining  claim  number  9, 
in  the  Fairbanks  Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Com.pany,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  ov/ners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  on  or  about  9th  day  of  October,  1913,  the  said 
Olie  Simonson  and  the  said  defendants,  W.  L.  Spauld- 
ing and  Raymond  Brumbaugh,  mining  copartners 
as  aforesaid,  for  themselves  and  as  agents  for  the 
said  Reliance  Mining  Company,  owners  of  the  said 
Soo  Quartz  Mining  Claim,  entered  into  an  agree- 
ment wherein  the  said  defendants,  W.  L.  Spaulding 
and   Raymond   Brumbaugh,   employed   the  said  Ole 
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Simonson  to  work  and  labor  upon  the  said  Soo 
Quartz  Mining  Claim;  and  that  in  pursuance  of  said 
agreement  the  said  Simonson  performed  Twenty-five 
(25)  days  labor  in  and  upon  the  said  Soo  Quartz 
Mining  Claim  and  the  mine  situate  therein  in  assist- 
ing in  running  tunnels  and  stopes,  and  in  working, 
developing  and  improving  the  said  Soo  Quartz  Min- 
ing Claim  and  the  mine  therein  located,  between  the 
9th  day  of  October,  1913,  and  the  9th  day  of  No- 
vember, 1913,  both  inclusive,  at  the  rate  of  Five 
Dollars  .per  day  as  aforesaid,  which  labor,  above  de- 
scribed, is  of  the  value  of  One  Hundred  and  Twenty- 
five  ($125.00)  Dollars:  That  no  part  of  said  sum 
of  One  Hundred  and  Twenty-five  Dollars  has  been 
paid,  save  and  except  the  sum  of  Fifty-one  Dollars 
and  Sixty-five  Cents;  and  that  since  the  said  9th 
day  of  November,  1913,  there  has  been  due  and 
owing  from  the  said  defendants,  on  account  of  said 
labor,  the  sum  of  Seventy-three  Dollars  and  Thirty- 
five  Cents,  besides  interest  at  the  legal  rate  from 
said  last  mentioned  date. 

VI. 
That  on  the  2nd  day  of  December,  1913,  the  said 
Olie  Simonson  duly  filed  and  recorded  in  the  office 
of  the  commissioner  and  ex-officio  recorder  for  the 
Fairbanks  Recording  Precincy,  Alaska,  in  which  said 
property  is  situated,  his  claim  of  lien,  duly  verified 
by  his  oath,  which  claim  of  lien  contained  a  state- 
ment of  his  demand  after  deducting  all  just  credits 
and  set-offs,  with  the  name  of  the  owner  or  reputed 
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owners  of  said  mining  claim  and  containing  also  the 
names  of  the  person  who  employed  him  as  afore- 
said; together  with  a  statement  of  the  terms  of  agree- 
ment between  said  Olie  Simonson  and  said  employer, 
and  the  conditions  of  said  contract  and  also  a  de- 
scription of  the  property  sought  to  be  charged  with 
a  labor  lien  in  the  premises,  a  copy  of  which  lien  is 
hereto  attached  and  marked  "plaintiff's  exhibit  G  I", 
to  which  reference  is  hereby  made  and  which  exhibit 
is  hereby  made  a  part  of  this  complaint. 

VII. 

That  the  work  and  labor  performed  by  said  Olie 
Simonson  as  aforesaid,  was  performed  with  a  knowl- 
edge and  consent  of  the  said  Reliance  Mining  Com- 
pany, a  corporation,  and  its  officers,  and  the  said  Re- 
liance Mining  Company  consented  that  its  interest  in 
the  said  Soo  Quartz  Mining  Claim  and  the  machinery 
and  improvements  situated  thereon,  shall  be  subject 
to  the  lien  of  the  said  Olie  Simonson  above  men- 
tioned. 

VIII. 

That  the  said  Olie  Simonson  has  paid  the  sum  of 
Six  Dollars  and  Seventy-five  cents  as  a  necessary 
charge  and  expense  for  preparing  and  recording  said 
lien. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reasona- 
ble attorney's  fee  for  instituting  and  prosecuting  this 
cause  of  action  in  this  suit  in  the  above  entitled 
Court. 
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X. 

That  prior  to  the  commencement  of  said  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Olie  Simon- 
son  assigned  and  transferred  said  account  and  lien  to 
the  plaintiff  herein. 

FOR  A  FURTHER  AND  FOURTEENTH 
CAUSE  OF  ACTION  AGAINST  THE  DEFEND- 
ANT PLAINTIFF  ALLEGES :       , 

I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

11. 

That  at  all  times  herein  mentioned,  said  defend- 
ant, the  Reliance  Mining  Company,  was  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prsopecting,  developing,  improving  and  working 
as  lessees  or  reputed  lessees,  upon  and  in  that  certain 
lode  quartz  mining  claim  known  as  the  SOO 
QUARTZ  MINING  CLAIM,  situate  about  one-half 
mile  Northwest  of  Pedro  Dome,  on  the  right  limit  of 
Dome  creek,  a  tributary  of  the  Chatanika  river,  and 
opposite  placer  mining  claim  Number  9,  in  the  Fair- 
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banks  Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  14th  day  of  August,  1913,  one  Mar- 
tin Milland  and  the  defendants,  W.  L.  Spaulding  and 
Raymond  Brumbaugh,  mming  copartners  as  afore- 
said, for  themselves  and  as  agents  for  said  Reliance 
Mining  Company,  owners  of  said  Soo  Quartz  Mining 
Claim,  entered  into  an  agreement  wherein  the  said 
defendants,  'W.  L.  Spaulding  and  Raymond  Brum- 
baugh, employed  the  said  Martin  Milland  to  work 
and  labor  as  blacksmith  upon  and  in  said  Soo  Quartz 
Mining  Claim,  for  the  price  of  Six  Dollars  per  day, 
besides  board  and  lodging;  and  that  in  .pursuance  of 
said  agreement,  said  Martin  Milland  performed  Fifty- 
three  and  one-half  (53;/2)  days  labor  in  and  upon 
said  Soo  Quartz  Mining  Claim,  as  blacksmith,  in 
assisting  in  running  tunnels  and  stopes,  and  in  the 
working,  developing  and  improving  the  said  Soo 
Quartz  Mining  Claim,  and  the  mine  situated  therein, 
between  the  14th  day  of  August,  1913,  and  the  8th 
day  of  October,  1913,  both  inclusive,  at  the  rate  of 
six  dollars  per  dav  as  aforesaid,  which  labor,  above 
descr'bed,  is  of  the  value  of  Three  Hundred  Twenty- 
one  ($321.00)  Dollars:  That  no  part  of  said  sum  of 
Three  Hundred  Twenty-one  Dollars  has  been  paid. 
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save  and  except  the  sum  of  Fifty  ($50.00)  Dollars, 
and  no  more;  And  since  the  said  8th  day  of  October, 
1913,  there  has  been,  and  now  is,  from  said  defend- 
ants, the  sum  of  Two  Hundred  and  Seventy-one 
($271.00)  Dollars  due  on  account  of  said  labor  above 
described,  besides  interest  at  the  legal  rate  from  said 
last  mentioned  date. 

VI. 
That  on  the  7th  day  of  November,  1913,  the  said 
Martin  Milland  duly  filed  and  recorded  in  the  office 
of  the  commissioner  and  ex-officio  recorder  for  the 
Fairbanks  Precinct,  Alaska,  in  which  precinct  said 
property  is  situated,  his  claim  of  lien,  duly  verified 
by  his  oath,  which  claim  of  lien  contained  a  statement 
of  his  demand  after  deducting  all  just  credits  and 
set-offs,  with  the  name  of  the  owner  or  reputed  own- 
er of  said  mining  ground;  and  also  the  name  of  the 
person  who  employed  the  said  Martin  Milland  as 
aforesaid,  together  with  a  statement  of  the  terms  of 
agreement  between  said  Milland  and  said  employers 
and  the  condition  of  said  contract;  and  also  a  de- 
scription of  the  property  sought  to  be  charged  with 
a  labor  lien  in  the  premises,  a  copy  of  which  lien  is 
hereto  attached  and  marked  "plaintiff's  exhibit  H", 
to  which  reference  is  hereby  made  and  which  ex- 
hibit is  hereby  made  a  part  of  this  complaint. 

VII. 
That  the  work  and  labor  performed  by  the  said 
Martin  Milland  as  aforesaid,  was  .performed  with  a 
knowledge  and  consent  of  the  said  Reliance  Mining 
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Company,  a  corporation,  and  its  officers,  and  the  said 
Reliance  Mining  Company  consented  that  its  in- 
terest in  the  said  Soo  Quartz  Mining  Claim,  and  the 
machinery  and  improvements  situated  thereon,  shall 
be  subject  to  the  lien  of  the  said  Martin  Milland 
above  mentioned. 

VIII. 

That  the  said  Martin  Milland  has  paid  the  sum  of 
Eleven  Dollars  and  Seventy-five  Cents  as  a  neces- 
sary charge  and  expense  for  preparing  and  record- 
ing said  lien,  to-wit:  Four  Dollars  and  Twenty-five 
Cents  for  recording  thereof,  and  Seven  Dollars  and 
Fifty  Cents  for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  Day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Martin  Milland 
assigned  and  transferred  said  account  and  lien  to 
the  plaintiff  herein. 

FOR  A  FURTHER  AND  FIFTEENTH  CAUSE 
OF  ACTION  AGAINST  THE  DEFENDANTS 
PLAINTIFF  ALLEGES: 

1. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and    Raymond    Brumbaugh    were 
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mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  said  defend- 
ant, the  Reliance  Mining  Company,  was  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Nevada; 

HI. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  SOO 
QUARTZ  MINING  CLAIM,  situate  about  one-half 
mile  Northwest  of  Pedro  Dome,  on  the  right  limit 
of  Dome  creek,  a  tributary  of  the  Chatanika  river, 
and  opposite  placer  mining  claim  Number  9,  in  the 
Fairbanks  Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  9th  day  of  October,  1913,  one  Mar- 
tin Milland  and  the  defendants,  W.  L.  Spaulding  and 
Raymond  Brumbaugh,  mining  copartners  as  afore- 
said, for  themselves  and  as  agents  for  said  Reliance 
Mining  Company,  owners  of  the    said  Soo    Quartz 
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Mining  Claim,  entered  into  an  agreement  wherein 
the  said  defendants,  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  employed  the  said  Martin  Milland  to 
work  and  labor  upon  and  in  said  Soo  Quartz  Mining 
Claim,  for  the  price  of  Six  Dollars  per  day,  besides 
board  and  lodging;  and  that  in  pursuance  of  said 
agreement,  said  Martin  Milland  performed  Thirty- 
two-days  labor  in  and  upon  said  Soo  Quartz  Mining 
Claim  as  blacksmith,  in  assisting  in  running  tunnels 
and  stopes,  and  in  working,  developing  and  improv- 
ing the  said  Soo  Quartz  Mining  Claim,  and  the  mine 
therein  situated,  between  the  9th  day  of  October, 
1913,  and  the  9th  day  of  November,  1913,  both  in- 
clusive, at  the  rate  of  Six  Dollars  per  day  as  afore- 
said, which  labor,  above  described,  is  of  the  value 
of  One  Hundred  and  Ninety-two  ($192.00)  Dollars: 
That  no  part  of  said  sum  of  One  Hundred  and  Nine- 
two  Dollars  has  been  paid,  save  and  except  the  sum 
of  Sixty-nine  Dollars  and  Fifty  Cents,  and  no  more. 
And  since  the  said  day  of  November,  1913,  there  has 
been,  and  now  is  due  to  plaintiff  the  sum  of  One 
Hundred  and  Twenty-two  Dollars  and  Fifty  Cents, 
on  account  of  said  labor  above  described,  besides 
interest  at  the  legal  rate  from  said  last  mentioned 
date. 

VI. 

That  on  the  2nd  day  of  December,   1913,  the  said 

Martin  Milland  duly  filed  and  recorded  in  the  office 

of  the  commissioner  and  ex-officio  recorder  for  the 

Fairbanks  Recording  Precinct,  Alaska,  in  which  pre- 
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cinct  said  property  is  situated,  his  claim  of  lien,  duly- 
verified  by  his  oath,  which  claim  of  lien  contained  a 
statement  of  his  demand  after  deducting  all  just 
credits  and  set-offs,  with  the  name  of  the  owner  or 
reputed  owners  of  said  mining  claim  and  containing 
also  the  names  of  the  .persons  who  employed  him  as 
aforesaid;  together  with  a  statement  of  the  terms  of 
agreement  between  said  Martin  Milland  and  said  em- 
ployer, and  the  conditions  of  said  contract;  and  also 
a  description  of  the  property  sought  to  be  charged 
with  a  labor  lien  in  the  premises,  a  copy  of  which 
lien  is  hereto  attached  and  marked  "plaintiff's  ex- 
hibit H  V\  to  which  reference  is  hereby  made  and 
which  exhibit  is  hereby  made  a  part  of  this  com- 
plaint. 

VII. 

That  the  work  and  labor  performed  by  said  Martin 
Milland  as  aforesaid,  was  performed  with  a  know- 
ledge and  consent  of  the  said  Reliance  Mining  Com- 
pany, a  corporation,  and  its  officers,  and  the  said  Re- 
liance Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim  and  the  ma- 
chinery and  improvements  situated  thereon,  shall  be 
subject  to  the  lien  of  the  said  Martin  Milland  above 
mentioned. 

VIII. 

That  the  said  Martin  Milland  paid  the  sum  of  Six 
Dollars  and  Seventy-five  cents  as  a  necessary  charge 
and  expense  for  preparing  and  recording  said  lien. 
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IX. 

Tht  the  sum  of  Seventy-five  dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  vauable  consideration  said  Martin  Milland  as- 
signed and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  SIXTEENTH  CAUSE 
OF  ACTION  AGAINST  THE  DEFENDANTS 
PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defendant 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  S.paulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing  and  working  as  lessees 
or  reputed  lessees,  upon    and  in    that    certain    lode 
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quartz  claim  known  as  the  SOO  QAURTZ  MINING 
CLAIM,  situate  about  one-half  mile  Northwest  of 
Pedro  Dome,  on  the  right  limit  of  Dome  creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  9,  in  the  Fairbanks  Re- 
cording Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  25th  day  of  September,  1913,  one 
Steve  Paskalish  and  the  defendants,  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  mining  copartners  as 
aforesaid,  for  themselves  and  as  agents  for  said  Re- 
liance Mining  Company,  owners  of  said  Soo  Quartz 
Mining  Claim,  entered  into  an  agreement  wherein 
the  said  defendants,  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  employed  the  said  Steve  Paskalich  to 
work  and  labor  upon  and  in  said  Soo  Quartz  Mining 
Claim,  for  the  price  of  Five  Dollars  per  day,  besides 
board  and  lodging;  and  that  in  pursuance  of  said 
agreement,  said  Steve  Paskalich  performed  Thirteen 
and  one-half  (13!/2)  days  labor  in  and  upon  said  Soo 
Quartz  Mining  Claim,  in  assisting  in  running  tunnels 
and  stopes,  and  in  working,  developing  and  improv- 
ing the  said  Soo  Quartz  Mining  Claim,  and  the  mine 
situated  therein,  between  the  25th  day  of  September, 
1913,  and  the  8th  day  of  October,  1913,  both  inclus- 
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ive,  at  the  rate  of  five  dollars  per  day  as  aforesaid, 
which  labor,  above  described,  is  of  the  value  of 
Sixty-seven  and  50-100  ($67.50)  Dollars:  That  no 
part  of  said  sum  of  Sixty-seven  Dollars  and  Fifty 
cents  has  been  paid:  and  since  the  said  8th  day  of 
October,  1913,  there  has  been,  and  now  is  due,  from 
said  defendant,  the  sum  of  Sixty-seven  Dollars  and 
Fifty  cents  on  account  of  said  labor  above  described, 
besides  interest  at  the  legal  rate  from  said  last  men- 
tioned date. 

VI. 
That  on  the  7th  day  of  iNovember,  1913,  the  said 
Steve  Paskalich  duly  filed  and  recorded  in  the  office 
of  the  commissioner  and  ex-offlcio  recorder  for  the 
Fairbanks  Precinct,  Alaska,  in  which  precinct  said 
property  is  situated,  his  claim  of  lien,  duly  verified 
by  his  oath,  which  claim  of  lien  contained  a  state- 
ment of  his  demand  after  deducting  all  just  credits 
and  set-offs,  with  the  name  of  the  owner  or  reputed 
owner  of  said  mining  ground;  and  also  the  name  of 
the  person  who  employed  the  said  Paskalich  as  afore- 
said, together  with  a  statement  of  the  terms  of  agree- 
ment between  said  Paskalich  and  said  employers  and 
the  conditions  of  said  contract;  and  also  a  description 
of  the  property  sought  to  be  charged  with  a  labor 
lien  in  the  premises,  a  co.py  of  which  lien  is  hereto 
attached  and  marked  ''plaintiff's  exhibit  I",  to  which 
reference  is  hereby  made  and  which  exhibit  is  hereby 
made  a  part  of  this  complaint. 
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VII. 
That  the  work  and  labor  performed  by  the  said 
Steve  Paskalich  as  aforesaid,  was  performed  with  a 
knowledge  and  consent  of  the  said  Reliance  Mining 
Company,  a  corporation,  and  its  officers,  and  the  said 
Reliance  Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim,  and  the  ma- 
chinery and  improvement  situated  thereon,  shall  be 

subject  to  the  lien  of  the  said  Steve  Paskalich  above 
mentioned. 

VIII. 

That  the  said  Steve  Paskalich  has  paid  the  sum  of 
Eleven  Dollars  and  Seventy-five  cents  as  a  necessary 
charge  and  expense  for  preparing  and  recording  said 
lien,  to-wit:  Four  Dollars  and  Twenty-five  cents  for 
recording  thereof,  and  seven  Dollars  and  Fifty  cents 
for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Steve  Paskalich 
assigned  and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  SEVENTEENTH 
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CAUSE  OF  ACTION  AGAINST  THE  DEFEND- 
ANTS PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  SOO 
QUARTZ  MINING  CLAIM,  situate  about  one-half 
mile  Northwest  of  Pedro  Dome,  on  the  right  limit 
of  Dome  creek,  a  tributary  of  the  Chatanika  river, 
and  opposite  creek  placer  mining  claim  Number  9, 
in  the  Fairbanks  Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 
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V. 

That  on  or  about  the  9th  day  of  October,  1913,  the 
said  Steve  Paskalich  and  the  said  defendants,  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners as  aforesaid,  for  themselves  and  as  agents 
for  the  said  Reliance  Mining  Company,  owners  of 
the  said  Soo  Quartz  Mining  Claim,  entered  into  an 
agreement  wherein  the  said  defendants,  W.  L.  Spauld- 
ing and  Raymond  Brumbaugh  employed  the  said 
Steve  Paskalich  to  work  and  labor  upon  the  said 
Soo  Quartz  Mining  Claim  for  the  price  of  Five  Dol- 
lars per  day  besides  board  and  lodging;  and  that  in 
pursuance  of  said  agreement  said  Paskalich  per- 
formed Twenty-five  and  one-half  days  labor  in  and 
upon  the  said  Soo  Quartz  Mining  Claim  and  the  mine 
situate  therein  in  assisting  in  running  tunnels  and 
stopes,  and  in  working,  developing  and  improving 
the  said  Soo  Quartz  Mining  Claim  and  the  mine 
therein  located,  between  the  9th  day  of  October,  1913, 
and  the  9th  day  of  November,  1913,  both  inclusive, 
at  the  rate  of  Five  Dollars  per  day  as  aforesaid, 
which  labor,  above  described,  is  of  the  value  of  One 
Hundred  and  Twenty-seven  Dollars  and  fifty  cents: 
That  no  part  of  said  One  Hundred  and  Twenty-seven 
Dollars  and  fifty  cents  has  been  paid,  save  and  except 
the  sum  of  Fifty-one  Dollars  and  Seventy-five  cents, 
and  no  more;  and  that  since  the  9th  day  of  Novem- 
ber, 1913,  there  has  been  due  and  owing  from  the 
said  defendants,  on  account  of  said  labor,  the  sum 
of  Seventy-five  Dollars  and  Seventy-five  cents,  be- 
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sides  interest  at  the  legal  rate  from  said  last  men- 
tioned date. 

VI. 
That  on  the  2nd  day  of  December,  1913,  the  said 
Steve  Paskalich  duly  filed  and  recorded  in  the  office 
of  the  commissioner  and  ex-officio  recorder  for  the 
Fairbanks  Recording  Precinct,  Alaska,  in  which  pre- 
cinct said  property  is  situated,  his  claim  of  lien,  duly 
verified  by  his  oath,  which  claim  of  lien  contained  a 
statement  of  his  demand  after  dedcting  all  just 
credits  and  set-offs,  with  the  name  of  the  owner  or 
reputed  owner  of  said  mining  claim  and  containing 
also  the  names  of  the  persons  who  employed  him  as 
aforesaid;  together  with  a  statement  of  the  terms  of 
agreement  between  said  Steve  Paskalich  and  said 
employer,  and  the  conditions  of  said  contract;  and 
also  a  description  of  the  property  sought  to  be 
charged  with  a  labor  lien  in  the  premises,  a  copy  of 
which  lien  is  hereto  attached  and  marked  '*plaintiff*s 
exhibit  I,  1,"  to  which  reference  is  hereby  made  and 
which  exhibit  is  hereby  made  a  part  of  this  com- 
plaint. 

VII. 
That  the  work  and  labor  performed  by  the  said 
Steve  Paskalich  as  aforesaid,  was  perform.ed  with  a 
knowledge  and  consent  of  the  said  Reliance  Mining 
Company,  a  corporation,  and  its  officers,  and  the  said 
Reliance  Mining  Company  consented  that  its  interest 
in  said  Soo  Quartz  Mining  Claim  shall  be  subject 
to  the  lien  of  plaintiff  above  mentioned. 
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VIII. 

That  the  said  Steve  Paskalich  has  paid  the  sum  of 
Six  Dollars  and  Seventy-five  cents  as  a  necessary- 
charge  and  expense  for  preparing  and  recording  said 
lien. 

IX. 

That  the  sum  of  Seventy-five  dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Steve  Paskalich 
assigned  and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AiND  EIGHTEENTH 
CAUSE  OF  ACTION  AGAINST  THE  DEFEND- 
ANTS PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

H. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 
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III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing  and  working  as  lessees 
or  reputed  lessees,  upon  and  in  that  certain  lode 
quartz  claim  known  as  the  SOO  QUARTZ  MINING 
CLAIM,  situate  about  one-half  mile  Northwest  of 
Pedro  Dome,  on  the  right  limit  of  Dome  Creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  9,  in  the  Fairbanks  Re- 
cording Precinct,  Alaska 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  25th  day  of  August,  1913,  one  H. 
H.  Dech  and  the  defendants,  W.  L.  Spaulding  and 
Raymond  Brumbaugh,  mining  copartners  as  afore- 
said, for  themselves  and  as  agents  for  said  Reliance 
Mining  Company,  owners  of  the  said  Soo  Quartz 
Mining.  Claim,  entered  into  an  agreement  wherein 
the  said  defendant,  W.  L.  Spanulding  and  Raymond 
Brumbaugh,  employed  the  said  H.  H.  Deck,  to  work 
and  labor  upon  and  in  said  Soo  Quartz  Mining 
Claim,  for  the  price  of  Five  Dollars  per  day,  besides 
board  and  lodging;  and  that  in  pursuance  of  said 
agreement,  said  H.  H.  Dech  performed  Sixty-one 
and    One-half    days    labor  in    and    upon  said    Soo 
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Quartz  Mining  Claim,  in  assisting  in  running 
tunnels  and  stopes,  and  in  the  working,  de- 
veloping and  improving  the  said  Soo  Quartz 
Mining  claim,  and  the  mine  situated  therein, 
between  the  5th  day  of  August,  1913,  and  the  8th 
day  of  October,  1913,  both  inclusive,  at  the  rate  of 
five  dollars  per  day  as  aforesaid,  which  labor,  above 
described,  is  of  the  value  of  Three  Hundred  and 
Seven  Dollars  and  Fifty  cents,  ($307.50).  That  no 
part  of  the  said  sum  of  Three  Hundred  and  Seven 
Dollars  and  Fifty  cents  has  been  paid,  save  and  ex- 
cept the  sum  of  Twenty  ($20.00)  Dollars,  and  no 
more;  and  since  the  said  8th  day  of  October,  1913, 
there  has  been,  and  now  is,  from  said  defendants,  the 
sum  of  Two  Hundred  and  Eighty-seven  Dollars  and 
Fifty  cents  due  on  account  of  said  labor  above  de- 
scribed, besides  interest  at  the  legal  rate  from  said 
last  mentioned  date. 

VI. 
That  on  the  7th  day  of  November,  1913,  the  said 
H.  H.  Dech  duly  filed  and  recorded  in  the  office  of 
the  commissioner  and  ex-officio  recorder  for  the 
Fairbanks  Precinct,  Alaska,  in  which  precinct  said 
property  is  situated,  his  claim  of  lien,  duly  verified 
by  his  oath,  which  claim  of  lien  contained  a  state- 
ment of  his  demand  after  deducting  all  just  credits 
and  set-offs,  with  the  name  of  the  owner  or  reputed 
owner  of  said  mining  ground;  and  also  the  name  of 
the  person  who  employed  the  said  Dech  as  aforesaid, 
together  with  a  statement  of  the  terms  of  agreement 
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between  said  Dech  and  said  employers  and  the  con- 
dition of  said  contract;  and  also  a  description  of  the 
property  sought  to  be  charged  with  a  labor  lien  in 
the  premises,  a  copy  of  which  lien  is  hereto  attached 
and  marked  "plaintiff  exhibit  J",  to  which  reference 
is  hereby  made  and  which  exhibit  is  hereby  made  a 
part  of  this  complaint. 

VII. 

That  the  work  and  labor  perfomed  by  the  said  H. 
H.  Deck  as  aforesaid,  was  performed  with  a  know- 
ledge and  consent  of  the  said  Reliance  Mining  Com- 
pany, a  corporation,  and  its  officers,  and  the  said 
Reliance  Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim,  and  the  im- 
provements and  machinery  situated  thereon,  shall 
be  subject  to  the  lien  of  the  said  H.  H.  Deck  above 
mentioned. 

VIII. 

That  the  said  H.  H.  Deck  has  paid  the  sum  of 
Eleven  Dollars  and  Seventy-five  cents  as  a  necessary 
charge  and  expense  for  preparing  and  recording 
said  lien,  to-wit:  Four  Dollars  and  Twenty-five 
cents  for  recording  thereof,  and  Seven  Dollars  and 
Fifty  cents  for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 
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X. 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  H.  H.  Deck- 
assigned  and  transferred  said  account  and  lien  to 
the  plaintiff  herein. 

FOR  A  FURTHER  AND  NINETEENTH 
CAUSE  OF  ACTION  AGAINST  THE  DEFEND- 
ANTS PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining^  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Com^pany,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  SOO 
QUARTZ  MINING  CLAIM,  situate  about  one-half 
mile  Northwest  of  Pedro  Dome,  on  the  right  limit 
of  Dome  creek,  a  tributary  of  the  Chatanika  river, 
and  opposite  creek  placer  mining  claim  Number  9, 
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in  the  Fairbanks  Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Company,  a  corporation,  was,  and  now 
is,  ,the  owner  and  reputed  owners  of  said  Soo  Quartz 
Mining  Claim  above  described. 

V. 

That  on  or  about  the  9th  day  of  October,  1913, 
one  H.  H.  Dech  and  the  said  defendants,  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners as  aforesaid,  for  themselves  and  as  agents 
for  the  said  Reliance  Mining  Company,  owners  of 
the  said  Soo  Quartz  Mining  Claim,  entered  into  an 
agreement  wherein  the  said  defendants,  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  employed  the 
said  H.  H.  Dech  to  work  and  labor  upon  the  said 
Soo  Quartz  Mining  Claim  for  the  price  of  Five  Dol- 
lars per  day  besides  board  and  lodging;  and  that 
in  pursuance  of  said  agreement  the  said  Dech  per- 
formed fourteen  and  one-half  days  labor  in  and 
upon  the  said  Soo  Quartz  Mining  Claim  and  the 
mine  situate  therein  in  assisting  in  running  tunnels 
and  stopes,  and  in  working,  developing  and  improv- 
ing the  said  Soo  Quartz  Mining  Claim  and  the  mine 
therein  located,  between  the  9th  day  of  October, 
1913,  and  the  9th  day  of  November,  1913,  both  in- 
clusive, at  the  rate  of  Five  Dollars  per  day  as  afore- 
said, which  labor,  above  described,  is  of  the  value 
of  Seventy-two  ($72.50)  Dollars  and  Fifty  Cents: 
That  no  part  of  said  sum  of  Seventy-two  Dollars  and 
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Fifty  cents  has  been  paid,  save  and  except  the  sum 
of  Forty  ($40.00)  Dollars,  and  no  more;  and 
that  since  said  9th  day  of  November,  1913,  there  has 
been  due  and  owing  from  the  said  defendants,  on 
account  of  said  labor,  the  sum  of  Thirty-two  '($32.50) 
Dollars  and  Fifty  cents,  besides  interest  at  the  legal 
rate  from  said  last  mentioned  date. 

VI. 

That  on  the  second  day  of  December,  1913,  the 
said  H.  H.  Dech  duly  filed  and  recorded  in  the 
office  of  the  commissioner  and  ex-officio  recorder  for 
the  Fairbanks  Recording  Precinct,  Alaska,  in  which 
precinct,  said  property  is  situated,  his  claim  of  lien, 
duly  verified  by  his  oath,  which  claim  of  lien  con- 
tained a  statement  of  his  demand  after  deducting 
all  just  credits  and  set-offs,  with  the  name  of  the 
owner  or  reputed  owners  of  said  mining  claim  and 
containing  also  the  names  of  the  persons  who  em- 
ployed him  as  aforesaid;  together  with  a  statement 
of  the  terms  of  agreement  between  said  H.  H.  Dech 
and  said  employer,  and  the  conditions  of  said  con- 
tract; and  also  a  description  of  the  property  sought 
to  be  charged  with  a  labor  lien  in  the  premises,  a 
copy  of  which  lien  is  hereto  attached  and  marked 
"plaintiff's  exhibit  J  I."  to  which  reference  is  hereby 
made  and  which  exhibit  is  hereby  made  a  part  of  this 
complaint. 

VII. 

That  the  work  and  labor  performed  by  the  said 
H.   H.    Dech   as   aforesaid,   was   performed   with   a 
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knowledge  and  consent  of  the  said  Reliance  Mining 
Company,  a  corporation,  and  its  officers,  and  the 
said  Reliance  Mining  Company  consented  that  its 
interest  in  the  said  Soo  Quartz  Mining  Claim  and 
the  machinery  and  improvements  situated  thereon, 
shall  be  subject  to  the  lien  of  the  said  H.  H.  Dech 
above  metnioned. 

VIII. 
That  the  said  H.  H.  Dech  has  .paid  the  sum  of  Six 
Dollars  and  Seventy-five  cents  as  a  necessary  charge 
and  expense  for  preparing  and  recording  said  lien. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  en- 
titled Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  H.  H.  Dech 
assigned  and  transferred  said  account  and  lien  to 
the  plaintiff  herein. 

FOR  A  FURTHER  AND  TWENTIETH  CAUSE 

OF    ACTION    AGAINST    THE    DEFENDANTS 

PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
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der  the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing  and  working  as  lessees 
or  reputed  lessees,  upon  and  in  that  certain  lode 
quartz  claim  known  as  the  SOO  QUARTZ  MINING 
CLAIM  situate  about  one-half  mile  Northwest  of 
Pedro  Dome,  on  the  right  limit  of  Dome  creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  9,  in  the  Fairbanks  Re- 
cording Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  14th  day  of  July,  1913,  one  Mrs. 
H.  H.  Dech  and  the  defendants,  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  mining  copartners  as 
aforesaid,  for  themselves,  and  as  agents  for  said  Re- 
liance Mining  Company,  owners  of  said  Soo  Quartz 
Mining  Claim,  entered  into  an  agreement  where  the 
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said  defendants,  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  employed  the  said  Mrs.  H.  H.  Dech  to 
work  and  labor  as  cook  upon  and  in  said  Soo  Quartz 
Mining  Claim,  for  the  price  of  Five  Dollars  per 
day,  besides  board  and  lodging;  and  that  in  pursu- 
ance of  said  agreement,  said  Mrs.  H.  H.  Dech  per- 
formed Eighty-one  (81)  days  labor  as  cook  in  and 
upon  said  Soo  Quartz  Mining  Claim,  and  as  such 
cook  assisted  in  the  working,  developing  and  im- 
proving of  the  said  Soo  Quartz  Mining  Claim,  and 
the  mine  situated  therein,  between  the  14th  day 
of  July,  1913,  and  the  8th  day  of  October,  1913,  both 
inclusive,  at  the  rate  of  Five  Dollars  per  day  as 
aforesaid,  which  labor,  is  of  the  value  of  Four  Hun- 
dred and  Five  ($405.00)  Dollars:  That  no  part  of 
said  sum  of  Four  Hundred  and  Five  Dollars  has 
been  paid;  and  since  the  said  8th  day  of  October, 
1913,  there  has  been,  and  now  is  due  from  said  de- 
fendants, the  sum  of  Four  Hundred  and  Five  Dollars 
on  account  of  said  labor  above  described,  besides 
interest  at  the  legal  rate  from  said  last  mentioned 
date. 

VI. 
That  on  the  7th  day  of  November,  1913,  the  said 
Mrs.  H.  H.  Dech  duly  filed  and  recorded  in  the  of- 
fice of  the  commissioner  and  ex-officio  recorder  for 
the  Fairbanks  Precinct,  Alaska,  in  which  precinct 
said  property  is  situated,  her  claim  of  lien  duly  veri- 
fied by  oath,  which  claim  of  lien  contained  a 
statement  of  her   demand   after  deducting   all   just 
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credits  and  set-offs,  with  the  name  of  the  owner  or 
reputed  owner  of  said  mining  ground;  and  also  the 
name  of  the  person  who  employed  the  said  Mrs. 
H.  H.  Dech  as  aforesaid,  together  with  a  statement 
of  the  terms  of  agreement  between  said  Mrs.  H.  H. 
Dech  and  said  employers  and  the  conditions  of  said 
contract;  and  also  a  description  of  the  property 
sought  to  be  charged  with  a  labor  lien  in  the  prem- 
ises, a  copy  of  which  lien  is  hereto  attached  and 
marked  "plaintiff's  exhibit  K",  to  which  reference  is 
hereby  made  and  which   exhibit  is  hereby  made  a 

part    of   this    complaint. 

VII. 

That  the  work  and  labor  performed  by  the  said 

Mrs.  H.  H.  Dech  as  aforesaid  was  performed  with  a 

knowledge  and  consent  of  the  said  Reliance  Mining 

Company,   a   corporation,   and    its   officers   and   the 

said  Reliance  Mining  Company  consented  that  its 

interest  in  the  said  Soo  Quartz  Mining  Claim,  and 

the  machinery  and  improvements  situated  thereon. 

shall  be  subject  to  the  lien  of  the  said  Mrs.  H.  H. 

Dech  above  mentioned. 

VIII. 

That  the  said  Mrs.  H.  H.  Dech  has  paid  the  sum 
of  Eleven  Dollars  and  Seventy-five  cents  as  a  neces- 
sary charge  and  expense  for  preparing  and  record- 
ing said  lien;  to-wit:  Four  Dollars  and  Twenty-five 
cents  for  recording  thereof,  and  seven  Dollars  and 
fifty  cents  for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
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able  attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Mrs.  H.  H. 
Dech  assigned  and  transferred  said  account  and  lien 
to  the  plaintiff  herein. 

FOR  A  FURTHER  AND  TWENTY-FIRST 
CAUSE  OF  ACTION  AGAINST  THE  DEFEND- 
ANTS  PLAINTIFF  ALLEGES: 

I. 
That  at  all  times  herein  mentioned  the  defendants 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 
That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation  or- 
ganized and   existing   under   and   by  virtue   of  the 
laws  of  the  State  of  Nevada; 

III. 
That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  SOO 
QUARTZ  MINING  CLAIM,  situate  about  one-half 
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mile  Northwest  of  Pedro  Dome,  on  the  right  limit 
of  Dome  creek,  a  tributary  of  the  Chatanika  river, 
and  opposite  creek  placer  mining  claim  Number  9, 
in  the  Fairbanks  Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  on  or  about  the  9th  day  of  October,  1913, 
the  said  Mrs.  H.  H.  Dech  and  the  defendants,  W. 
L.  Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners as  aforesaid,  for  themselves  and  as  agents 
for  the  said  Reliance  Mining  Company,  owners  of 
the  said  Soo  Quartz  Mining  Claim,  entered  into  3n 
agreement  wherein  the  said  defendants,  W.  L. 
Spaulding  and  Raymond  Brumbaugh  employed  the 
said  Mrs.  H.  H.  Dech  to  work  and  labor  as  cook 
upon  the  said  Soo  Quartz  Mining  Claim  for  the 
price  of  Five  Dollars  per  day  besides  board  and 
lodging;  and  that  in  pursuance  of  said  agreement 
the  said  Mrs.  H.  H.  Dech  performed  Thirty-three 
and  onel-half  (33J/2)  days  labor  as  cook  upon 
the  said  Soo  Quartz  Mining  Claim  and  the  mine 
situate  therein,  thereby  assisting  in  the  work  of 
running  tunnels  and  stopes,  and  in  the  working  and 
developing  and  improving  the  said  Soo  Quartz  Min- 
ing Claim  and  the  mine  therein  located,  between  the 
9th  day  of  October,   1913,  and  the  14th  day  of  No- 
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vember,  1913,  both  inclusive,  at  the  rate  of  Five 
Dollars  per  day  as  aforesaid,  which  labor  above  de- 
scribed, is  of  the  value  of  One  Hundred  and  Sixty- 
seven  Dollars  and  Fifty  cents  ($167.50):  That  no 
part  of  said  sum  of  One  Hundred  and  Sixty-seven 
Dollars  and  Fifty  cents  has  been  paid,  save  and  ex- 
cept the  sum  of  Fifty-seven  Dollars  and  Eighty-five 
cents,  and  no  more,  and  that  since  the  said  14th 
day  of  November,  1913,  there  has  been  due  and 
owing  from  the  said  defendants,  on  account  of  said 
labor,  the  sum  of  One  Hundred  Nine  Dollars  and 
Sixty-five  cents  ($109.65),  besides  interest  at  the 
legal  rate  from  said  last  mentioned  date. 

VI. 
That  on  the  2nd  day  of  December,  1913,  the  said 
Mrs.  H.  H.  Dech  duly  filed  and  recorded  in  the 
office  of  the  commissioner  and  ex-officio  recorder  for 
the  Fairbanks  Recording  Precinct,  Alaska,  in  which 
precinct  said  property  is  situated,  her  claim  of  lien, 
duly  verified  by  her  oath,  which  claim  of  lien  con- 
tained a  statement  of  her  demand  after  deducting 
all  just  credits  and  set-offs,  with  the  name  of  the 
owner  or  reputed  owners  of  said  mining  claim  and 
containing  also  the  names  of  the  persons  who  em- 
ployed her  as  aforesaid;  together  with  a  statement 
of  the  terms  of  agreement  between  said  Mrs.  H.  H. 
Dech  and  said  employer,  and  the  conditions  of  said 
contract;  and  also  a  description  of  the  property 
sought  to  be  charged  with  a  labor  lien  in  the  prem- 
ises,  a  copy  of  which   lien   is   hereto   attached   and 
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marked  "plaintiff's  exhibit  K  1",  to  which  reference 
is  hereby  made  and  which  exhibit  is  hereby  made  a 
part  of  this  complaint. 

VII. 

That  the  said  work  and  labor  was  performed  with 
a  knowledge  and  consent  of  the  said  Reliance  Mining 
Company,  a  corporation,  and  its  officers,  and  the  said 
Reliance  Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim  and  the  ma- 
chinery and  improvements  situated  thereon,  shall  be 
subject  to  the  lien  of  the  said  Mrs.  H.  H.  Dech  above 
mentioned. 

VIII. 

That  the  said  Mrs.  H.  H.  Deck  has  paid  the  sum  of 
Six  Dollars  and  Seventy-five  cents  as  a  necessary 
charge  and  expense  for  preparing  and  recording  said 
lien. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Mrs.  H.  H; 
Deck  assigned  and  transferred  said  account  and  lien 
to  the  plaintiff  herein. 

FOR  A  FURTHER  AND  TWENTY-SECOND 
CAUSE  OF  ACTION  AGAINST  THE  DEFEND- 
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ANTS  PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh 
were  mining  copartners  conducting  mining  opera- 
tions under  the  firm  name  and  style  of  the  SOO 
MINING  COMPANY; 

IL 

That  at  all  times  herein  mentioned,  said  defend- 
ant, the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virture  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  working 
as  lessees  or  reputed  lessees,  upon  and  in  that  certain 
lode  Quartz  claim  known  as  the  SOO  MINING 
CLAIM,  situate  about  one-half  mile  Northwest  of 
Pedro  Dome,  on  the  right  limit  of  Dome  creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  9,  in  the  Fairbanks  Re- 
cording Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  13th  day  of  September,  1913,  one 
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Hugh  Ferry  and  the  defendants,  W.  L.  Spaulding  and 
Raymond  Brumbaugh,  mining  copartners  as  afore- 
said, for  themselves  and  as  agents  for  said  Reliance 
Mining  Company,  owners  of  said  Soo  Quartz  Mining 
Claim,  entered  into  an  agreement  wherein  the  said 
defendants,  W.  L.  Spaulding  and  Raymond  Brum- 
baugh, employed  the  said  Hugh  Ferry  to  work  and 
labor  upon  and  in  said  Soo  Quartz  Mining  Claim,  for 
the  price  of  Five  Dollars  per  day,  besides  board  and 
lodging;  and  that  in  pursuance  of  said  agreement, 
said  Hugh  Ferry  performed  Twenty-six  (26)  days 
labor  in  and  upon  said  Soo  Quartz  Mining  Claim,  in 
assisting  in  running  tunnels  and  stopes,  and  in  work- 
ing, developing  and  improving  the  said  Soo  Quartz 
Mining  Claim  and  the  mine  situated  therein,  between 
the  13th  day  of  September,  1913,  and  the  8th  day  of 
October,  1913,  both  inclusive,  at  the  rate  of  Five 
Dollars  per  day  as  aforesaid,  which  labor,  above  de- 
scribed, is  of  the  value  of  One  Hundred  and  Thirty 
($130.00)  Dollars:  That  no  part  of  said  sum  of  One 
Hundred  and  Thirty  Dollars  has  been  paid;  and  since 
the  said  8th  day  of  October,  1913,  there  has  been, 
and  now  is,  from  said  defendants,  the  sum  of  One 
Hundred  and  Thirty  Dollars  due  on  account  of  said 
labor  above  described,  besides  interest  at  the  legal 
rate  from  said  last  mentioned  date. 

VI. 
That  on  the  7th  day  of  November,  1913,  the  said 
Hugh  Ferry  duly  filed  and  recorded  in  the  office  of 
the  commissioner  and  ex-officio  recorder  for  the  Fair- 
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banks  Precinct,  Alaska,  in  which  precinct  said  prop- 
erty is  situated,  his  claim  of  lien,  duly  verified  by  his 
oath,  which  claim  of  lien  contained  a  statement  of  his 
demand  after  deducting  all  just  credits  and  set-offs, 
with  the  name  of  the  owner  or  reputed  owner  of  said 
mining  ground;  and  also  the  name  of  the  person  who 
employed  the  said  Hugh  Ferry  as  aforesaid,  together 
with  a  statement  of  the  terms  of  agreement  between 
said  Ferry  and  said  employers  and  the  condition  of 
said  contract;  and  also  a  description  of  the  property 
sought  to  be  charged  with  a  labor  lien  in  the  prem- 
ises, a  copy  of  which  lien  is  hereto  attached  and 
marked  ''plaintiff's  exhibit  V\  to  which  reference  is 
hereby  made  and  which  exhibit  is  hereby  made  a  part 

of  this  complaint. 

VII. 
That  the  work  and  labor  performed    by   the    said 

Hugh  Ferry  as  aforesaid,  was  performed  with  a  know- 
ledge and  consent  of  the  said  Reliance  Mining  Com- 
pany, a  corporation,  and  its  officers,  and  the  said  Re- 
liance Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim,  and  the  ma- 
chinery and  improvements  situated  thereon,  shall  be 
subject  to  the  lien  of  the  said  Hugh  Ferry  above  men- 
tioned. 

VIII. 

That  the  said  Hugh  Ferry  has  paid  the  sum  of 
Eleven  Dollars  and  Seventy-five  cents  as  a  necessary 
charge  and  expense  for  preparing  and  recording  said 
lien,  to-wit:  Four  Dollars  and  Twenty-five  cents  for 
recording  thereof,  and  Seven  Dollars  and  Fifty  cents 
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for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Hugh  Ferry 
assigned  and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  TWENTY-THIRD 
CAUSE  OF  ACTION  AGAINST  THE  DEFEND- 
ANTS PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defendant. 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

II. 
That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding    and  Raymond    Brumbaugh, 
were  prospecting,  developing,  iraproving  and  working 
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as  lessees  or  reputed  lessees,  upon  and  in  that  certain 
lode  quartz  claim  known  as  the  SOO  QUARTZ 
MINING  CLAIM,  situate  about  one-half  mile  North- 
west of  Pedro  Dome,  on  the  right  limit  of  Dome 
creek,  a  tributary  of  the  Chatanika  river,  and  oppo- 
site creek  placer  mining  claim  Number  9,  in  the  Fair- 
banks Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  on  or  about  the  8th  day  of  October,  1913,  the 
said  Hu^h  Ferry  and  the  said  defendants  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners as  aforesaid,  for  themselves  and  as  agents 
for  the  said  Reliance  Mining  Company,  owners  of 
the  said  Soo  Quartz  Mining  Claim,  entered  into  an 
agreement  wherein  the  said  defendants,  W.  L.  Spauld- 
ing and  Raymond  Brumbaugh,  employed  the  said 
Hugh  Ferry  to  work  and  labor  in  and  upon  the  said 
Soo  Quartz  Mining  Claim  for  the  price  of  Five  Dol- 
lars per  day  besides  board  and  lodging;  and  that  in 
pursuance  of  said  agreement  the  said  Ferry  per- 
formed Twenty-eight  (28)  days  labor  in  and  upon 
the  said  Soo  Quartz  Mining  Claim  and  the  mine  situ- 
ated therein  in  assisting  in  running  tunnels  and 
stopes,  and  in  working,  developing  and  improving  the 
said  Soo  Quartz  Mining  Claim  and  the  mine  therein 
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located,  between  the  9th  day  of  October,  1913,  and 
the  9th  day  of  November,  1913,  both  inclusive,  at 
the  rate  of  Five  Dollars  per  day  as  aforesaid,  which 
labor,  above  described,  is  of  the  value  of  One  Hun- 
dred Forty  ($140.00)  Dollars:  That  no  part  of  said 
sum  of  One  Hundred  Forty  Dollars  has  been  paid, 
save  and  except  the  sum  of  Fifty-six  Dollars  and 
Eighty-one  cents,  and  no  more;  and  that  since 
the  said  9th  day  of  November,  1913,  there  has  been 
due  and  owing  from  the  said  defendants,  on  account 
of  said  labor,  the  sum  of  Eighty-three  Dollars  and 
Nineteen  cents,  besides  interest  at  the  legal  rate  from 
said  last  mentioned  date. 

VI. 
That  on  the  2nd  day  of  December,  1913,  the  said 
Hugh  Ferry  duly  filed  and  recorded  in  the  ofifice  of 
the  commissioner  and  ex-officio  recorder  for  the 
Fairbanks  Recording  Precinct,  Alaska,  in  which  pre- 
cinct said  property  is  situated,  his  claim  of  lien,  duly 
verified  by  his  oath,  which  claim  of  lien  contained 
a  statement  of  his  demand  after  deducting  all  just 
credits  and  set-offs,  with  the  name  of  the  owner  or 
reputed  owners  of  said  mining  claim  and  containing 
also  the  names  of  the  persons  who  employed  him  as 
aforesaid;  together  with  a  statement  of  the  terms  of 
agreement  between  said  Hugh  Ferry  and  said  em- 
ployer, and  the  conditions  of  said  contract;  and  also 
a  description  of  the  property  sought  to  be  charged 
with  a  labor  lien  in  the  premises,  a  copy  of  which 
lien  is  hereto  attached  and  marked  '^plaintiff's  ex- 
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hibit  L  1",  to  which  reference  is  hereby  made  and 
which  exhibit  is  hereby  made  a  part  of  this  complaint. 

VII. 
That  the  work  and  labor  performed  by  said  Hugh 
Ferry  as  aforesaid,  was  performed  with  a  knowledge 
and  consent  of  the  said  Reliance  Mining  Company, 
a  corporation,  and  its  officers,  and  the  said  Reliance 
Mining  Company  that  its  interest  in  the  said  Soo 
Quartz  Mining  Claim  and  the  machinery  and  im- 
provements situated  thereon,  shall  be  subject  to  the 
lien  of  the  said  Hugh  Ferry  above  mentioned. 

VIII. 
That  the  said  Hugh  Ferry  has  paid  the  sum  of  Six 
Dollars  and  Seventy-five  cents  as  a  necessary  charge 
and  expense  for  preparing  and  recording  said  lien. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  said  suit,  to- 
wif  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Hugh  Ferry 
assigned  and  transferred  said  account  and  lien  to  the 

plaintiff  herein.  ^^..r^-ru 

FOR   A  FURTHER   AND  TWENTY-FOURTH 

CAUSE  OF  ACTION  AGAINST  THE  DEFEND- 


90  /Sf.  A.  Martin 

ANTS  PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing  and  working  as  lessees 
or  reputed  lessees,  upon  and  in  that  certain  lode 
quartz  claim  known  as  the  SOO  QUARTZ  MINING 
CLAIM,  situate  about  one-half  mile  Northewest  of 
Pedro  Dome,  on  the  right  limit  of  Dome  creek,  a 
tributary  of  the  Chatanika  river,  and  opposite  creek 
placer  mining  claim  Number  9,  in  the  Fairbanks  Re- 
cording Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  re^puted  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  the  Third   day  of  August,    1913,   one 
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Louis  Behl  and  the  defendants,  'W.  L.  Spaulding  and 
Raymond  Brumbaugh,  mining  copartners  as  afore- 
said, for  themselves  and  as  agents  for  said  Reliance 
Mining  Company,  owners  of  said  Soo  Quartz  Min- 
ing Claim,  entered  into  an  agreement  wherein  the 
said  defendants  W.  L.  Spaulding  and  Raymond  Brum- 
baugh, employed  the  said  Louis  Behl  to  work  and 
labor  upon  and  in  said  Soo  Quartz  Mining  Claim, 
for  the  price  of  Five  Dollars  per  day,  besides  board 
and  lodging;  and  that  in  pursuance  of  said  agree- 
ment, said  Uouis  Behl  performed  Seventy-three  (73) 
days  labor  in  and  upon  said  Soo  Quartz  Mining 
Claim,  in  assisting  in  running  tunnels  and  stopes, 
and  in  working,  developing  and  improving  the  said 
Soo  Quartz  Mining  Claim,  and  the  mine  situated 
therein,  between  the  Third  day  of  August,  1913,  and 
the  First  day  of  November,  1913,  both  inclusive,  at 
the  rate  of  Five  Dollars  per  day  as  aforesaid,  which 
labor  above  described,  is  of  the  value  of  Three  Hun- 
dred and  Sixty-five  ($365.00)  Dollars:  That  no  part 
of  said  sum  of  Three  Hundred  and  Sixty-five  Dollars 
has  been  paid  save  and  except  the  sum  of  Thirty- 
five  Dollars  and  Twenty-five  cents,  and  no  part  more; 
and  since  the  said  First  day  of  November,  there  has 
been,  and  now  is,  from  said  defendant,  the  sum  of 
Three  Hundred  and  Twenty-nine  Dollars  and  Sev- 
enty-five cents  due  on  account  of  said  labor  above 
described,  besides  interest  at  the  legal  rate  from  said 
last  mentioned  date. 


92  /S.  A.  Martin 

VI. 
That  on  the  28th  day  of  November,  1913,  Louis 
Behl  duly  filed  and  recorded  in  the  office  of  the  com- 
missioner and  ex-officio  recorder  for  the  Fairbanks 
Precinct,  Alaska,  in  which  precinct  said  property  is 
situated,  his  claim  of  lien,  duly  verified  by  his  oath, 
which  claim  of  lien  contained  a  statement  of  his  de- 
mand after  deducting  all  just  credits  and  set-offs, 
with  the  name  of  the  owner  or  reputed  owner  of  said 
mining  ground;  and  also  the  name  of  the  person  who 
employed  the  said  Behl  as  aforesaid,  together  with  a 
statement  of  the  terms  of  agreement  between  said 
Behl  and  said  employers  and  the  conditions  of  said 
contract;  and  also  a  description  of  the  property 
sought  to  be  charged  with  a  labor  lien  in  the  prem- 
ises, a  copy  of  which  lien  is  hereto  attached  and 
marked  "plaintiff's  exhibit  M",  to  which  reference  is 
hereby  made  and  which  exhibit  is  hereby  made  a 
part  of  this  complaint. 

VII. 

That  the  work  and  labor  performed  by  the  said 
Louis  Behl  as  aforesaid,  was  performed  with  a  knowl- 
edge and  consent  of  the  said  Reliance  Mining  Com- 
pany, a  corporation,  and  its  officers,  and  the  said  Re- 
liance Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim,  and  the  ma- 
chinery and  improvements  situated  thereon,  shall  be 
subject  to  the  lien  of  the  said  Louis  Behl  above  men- 
tioned. 
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VIII. 

That  the  said  Louis  Behl  has  paid  the  sum  of 
Eleven  dollars  and  Seventy-five  cents  as  a  necessary 
charge  and  ex^pense  for  preparing  and  recording  said 
lien,  to-wit:  Four  Dollars  and  Twenty-five  cents  for 
recording  thereof,  and  seven  dollars  and  fifty  cents 
for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instiuting  and  prosecuting  this 
cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  Louis  Behl  as- 
signed and  transferred  said  account  and  lien  to  the 
plaintiff  herein. 

FOR  A  FURTHER  AND  TWENTY-FIFTH 
CAUS^E  OF  ACTION  AGAINST  THE  DEFEND- 
ANTS  PLAINTIFF  ALLEGES : 

I. 

That  at  all  times  herein  mentioned  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

II. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  was    a    corporation 
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organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W-  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  SOO 
QUARTZ  MINING  CLAIM,  situate  about  one-half 
mile  Northwest  of  Pedro  Dome,  on  the  right  limit 
of  Dome  Creek,  a  tributary  of  the  Chatanika  river, 
and  opposite  creek  placer  mining  claim  Number  9, 
in  the  Fairbanks  Recording  Precinct,  Alaska. 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 

V. 

That  upon  or  about  the  12th  day  of  July,  1913,  one 
William  Ahlmark  and  defendants,  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  mining  copartners  as 
aforesaid,  for  themselves  and  as  agents  for  the  said 
Reliance  Mining  Company,  owners  of  the  said  Soo 
Quartz  Mining  Claim,  entered  into  an  agreement 
wherein  said  defendants  W.  L.  Spaulding  and  Ray- 
mond Brumbaugh  employed  said  William  Ahlmark 
as  a  teamster,  to  work  and  labor  upon  and  about  said 
Soo  Quartz  Mining  Claim  for  the  price  of  five  dollars 
per  day  besides  board  and  lodging;  and  in  pursuance 
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of  said  agreement,  the  said  William  Ahlmark  per- 
formed Seventy-six  and  one-half  {l^Vi)  days  labor 
as  such  teamster  in  hauling  and  delivering  wood  for 
said  mine  and  other  work  as  teamster  in  and  about 
the  same,  all  of  which  was  in  aiding  of  the  working, 
development  and  improvement  of  the  said  Soo  Quartz 
Mining  Claim  and  the  mine  situated  thereon,  and 
which  work  was  performed  between  the  12th  day  of 
July,  1913  and  the  8th  day  of  October,  1913,  both 
inclusive,  which  labor  above  described  is  of  the  value 
of  Three  Hundred  Eighty-two  Dollars  and  Fifty 
cents  ($382.50) :  That  no  part  of  said  sum  of  Three 
Hundred  Eighty-two  Dollars  and  Fifty  cents  has  been 
paid,  and  since  the  said  8th  day  of  October,  1913, 
there  has  been  and  now  is  due  from  said  defendants 
the  sum  of  Three  Hundred  Eighty-two  Dollars  and 
Fifty  cents,  on  account  of  said  labor  above  described, 
besides  interest  at  the  legal  rate  from  said  last  men- 
tioned date:  That  upon  the  said  12th  day  of  July, 
1913,  and  as  a  part  of  the  contract  above  set  forth, 
the  defendants  W.  L.  Spaulding  and  Raymond  Brum- 
bau8:h,  hired  from  the  said  William  Ahlmark  one 
team  of  horses  to  work  in  hauling  wood  for  said 
mine  and  .perform  other  work  in  and  around  the 
same  at  the  price  of  Five  Dollars  per  day  and  board 
for  said  team:  That  under  the  terms  of  said  con- 
tract said  team  of  horses  performed  Sixty-seven  and 
one-half  {QlYi)  days  work  which  work  was  in  aiding 
of  the  working,  development  and  improvement  of  said 
Soo  Quartz  Mining  Claim,  and  was  performed  be- 
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tween  the  12th  day  of  July,  1913,  ,and  the  8th  day 
of  October,  1913;  that  the  rental  value  of  said  team 
of  horses  for  the  said  675/2  days  work  was  the  sum 
of  Three  Hundred  Thirty-seven  ($337.00)  Dollars: 
That  no  part  of  the  said  sum  of  Three  Hundred 
Thirty-seven  Dollars  has  been  paid,  save  and  except 
the  sum  of  One  Hundred  Twelve  '($112.00)  Dollars, 
and  since  the  8th  day  of  October,  there  has  been,  and 
now  is  from  the  said  defendants  the  sum  of  Two 
Hundred  Twenty-five  Dollars  due  on  account  of  the 
said  team  hire  above  described,  besides  interest  at 
the  legal  rate  from  the  said  last  mentioned  date. 

VI. 
That  on  the  7th  day  of  November,  1913,  the  said 
William  Ahlmark  duly  filed  and  recorded  in  the  office 
of  the  commissioner  and  ex-officio  recorder  for  the 
Fairbanks  Precinct,  Alaska,  in  which  precinct  said 
property  is  situated,  his  claim  of  lien,  duly  verified 
by  his  oath,  which  claim  of  lien  contained  a  statement 
of  his  demand  after  deducting  all  just  credits  and 
set-offs,  with  the  nam.e  of  the  owner  or  reputed  owner 
of  said  mining  ground,  and  also  the  name  of  the  per- 
son who  employed  the  said  William  Ahlmark  as  afore- 
said, together  with  a  statement  of  the  terms  of  agree- 
ment between  said  William  Ahlmark  and  said  em- 
ployers and  the  conditions  of  said  contract;  and  also 
a  description  of  the  property  sought  to  be  charged 
with  a  labor  lien  in  the  premises,  a  copy  of  which 
lien  is  hereto  attached  and  marked  ''plaintiff's  ex- 
hibit N",   to  which   reference   is   hereby  made   and 
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which  exhibit  is  hereby  made  a  part  of  this  com- 
plaint. 

VII. 

That  the  work  and  labor  performed  by  the  said  Will- 
iam Ahlmark  as  aforesaid,  was  performed  with  a 
knowledge  and  consent  of  the  said  Reliance  Mining 
Company,  a  corporation,  and  its  officers,  and  the  said 
Reliance  Mining  Company  consented  that  its  interest 
in  the  said  Soo  Quartz  Mining  Claim,  and  the  ma- 
chinery and  improvements  situated  thereon,  shall  be 
subject  to  the  lien  of  the  said  William  Ahlmark  above 
mentioned. 

VIII. 

That  the  said  William  Ahlmark  has  paid  the  sum 
of  Eleven  Dollars  and  seventy-five  cents  as  a  neces- 
sary charge  and  expense  for  preparing  and  recording 
said  lien,  to-wit:  Four  Dollars  and  Twenty-five  cents 
for  recording  thereof,  and  Seven  Dollars  and  Fifty 
cents  for  preparing  the  same. 

IX. 

That  the  sum  of  Seventy-five  Dollars  is  a  reason- 
able attorney's  fee  for  instituting  and  prosecuting 
this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X. 

That  prior  to  the  commencement  of  this  suit,  to- 
wit:  on  or  about  the  Fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  William  Ahl- 
mark assigned  and  transferred  said  account  and  lien 
to  the  plaintiff  herein. 


98  .S^  A.  Martin 

FOR  A  FURTHER  AND  TWENTY-SIXTH 
CAUSE  OF  ACTION  AGAINST  THE  DEFEND- 
ANTS PLAINTIFF  ALLEGES: 

I. 

That  at  all  times  herein  mentioned  said  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh  were 
mining  copartners  conducting  mining  operations  un- 
der the  firm  name  and  style  of  the  SOO  MINING 
COMPANY; 

n. 

That  at  all  times  herein  mentioned,  said  defendants, 
the  Reliance  Mining  Company,  was  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada; 

III. 

That  at  all  times  herein  mentioned,  said  defend- 
ants, W.  L.  Spaulding  and  Raymond  Brumbaugh, 
were  prospecting,  developing,  improving  and  work- 
ing as  lessees  or  reputed  lessees,  upon  and  in  that 
certain  lode  quartz  claim  known  as  the  SOO 
MINING  CLAIM,  situated  about  one-half  mile 
Northwest  of  Pedro  Dome,  on  the  right  limit 
of  Dome  creek,  a  tributary  of  the  Chatanika  river, 
and  opposite  creek  placer  mining  claim  number  9, 
in  the  Fairbanks  Recording  Precinct,  Alaska; 

IV. 

That  at  all  times  herein  mentioned,  the  defendant, 
the  Reliance  Mining  Company,  a  corporation,  was, 
and  now  is,  the  owner  and  reputed  owners  of  said 
Soo  Quartz  Mining  Claim  above  described. 
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V. 

That  upon  or  about  the  9th  day  of  October,  1913, 
one  William  Ahlmark  and  the  defendants,  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners as  aforesaid,  for  themselves  and  as  agents 
for  the  said  Reliance  Mining  Com.pany,  owners  of  the 
said  Soo  Quartz  Mining  Claim,  entered  into  an  agree- 
ment wherein  said  defendants,  W.  L.  Spaulding  and 
Raymond  Brumbaugh  employed  said  Wiilliam  Ahl- 
mark as  a  teamster,  to  work  and  labor  upon  and  about 
said  Soo  Quartz  Mining  Claim  for  the  price  of  live 
dollars  per  day  besides  board  and  lodging;  and  in 
pursuance  of  said  agreement,  the  said  William  Ahl- 
mark performed  twenty-five  days  labor  as  such  team- 
ster in  hauling  and  delivering  wood  for  said  mine  and 
other  work  as  teamster  in  and  about  the  same,  all  of 
which  was  in  aiding  of  the  working,  development 
and  improvement  of  the  said  Soo  Quartz  Mining 
Claim  and  the  mine  situated  thereon,  and  which  work 
was  performed  between  the  9th  day  of  October,  1913, 
and  the  9th  day  of  November,  1913,  inclusive,  which 
labor  above  described  is  of  the  value  of  One  Hundred 
Twenty-five  ($125.00)  Dollars:  That  no  part  of  said 
sum  of  One  Hundred  Twenty-five  Dollars  has  been 
paid  and  since  the  said  9th  day  of  November,  1913, 
there  has  been  and  now  is  due  from  said  defendants 
the  sum  of  One  Hundred  Twenty-five  Dollars  on 
account  of  said  labor  above  described  besides  in- 
terest at  the  legal  rate  from  said  last  mentioned  date. 
That  upon  the  said  9th  day  of  October,  1913,  and  as 
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part  of  the  contract  above  set  forth,  the  defendants, 
W.  L.  Spaulding  and  Raymond  Brumbaugh,  hired 
from  the  said  William  Ahlmark  one  team  of  horses 
to  work  in  hauling  wood  for  said  mine  and  perform 
other  work  in  and  around  the  same  at  price  of  Five 
Dollars  per  day  and  board  for  said  team:  That  under 
the  terms  of  said  agreement  said  team  of  horses  per- 
formed Twenty-six  (26)  days  work  which  work  was 
in  aiding  of  the  working,  development  and  improve- 
ment of  said  Soo  Quartz  Mining  Claim,  and  was  per- 
formed between  the  9th  day  of  October,  1913  and  the 
9th  day  of  November,  1913;  that  the  rental  value 
of  said  team  of  horses  for  said  time  was  the  sum  of 
One  Hundred  Thirty  (130.)  Dollars:  That  no  part 
af  said  sum  of  One  Hundred  Thirty  Dollars  has  been 
paid  save  and  except  the  sum  of  One  Hundred  Fif- 
teen ($115.00)  Dollars,  and  since  the  9th  day  of 
November,  1913,  there  has  been,  and  now  is,  from 
the  said  defendants  the  sum  of  Fifteen  (15)  Dollars 
due  on  account  of  the  said  team  hire  above  described, 
besides  interest  at  the  legal  rate  from  the  said  last 
mentioned  date. 

VI. 
That  on  the  2nd  day  of  December,  1913,  the  said 
William  Ahlmark  duly  filed  and  recorded  in  the  office 
of  the  commissioner  and  ex-officio  recorder  for  the 
Fairbanks  Precinct,  Alaska,  in  which  .precinct  said 
property  is  situated,  his  claim  of  lien,  duly  verified 
by  his  oath,  which  claim  of  lien  contained  a  state- 
ment of  his  demand  afte^  deducting  all  just  credits 
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and  set-offs,  with  the  name  of  the  owner  or  reputed 
owner  of  said  mining  ground,  and  also  the  name  of 
the  person  who  employed  the  said  William  Ahlmark 
as  aforesaid,  together  with  a  statement  of  the  terms 
of  agreement  between  said  William  Ahlmark  and 
said  employers  and  the  conditions  of  said  con- 
tract; and  also  a  description  of  the  property  sought 
to  be  charged  with  a  labor  lien  in  the  premises,  a 
copy  of  which  lien  is  hereto  attached  and  marked 
plaintiff's  exhibit  N  1",  to  which  reference  is  hereby 
made  and  which  exhibit  is  hereby  made  a  part  of  this 
complaint. 

VII. 

That  the  work  and  labor  performed  by  the  said 
'William  Ahlmark  as  aforesaid,  was  performed  with 
a  knowledge  and  consent  of  the  said  Reliance  Min- 
ing Company,  a  corporation  and  its  officers,  and  the 
said  Reliance  Mining  Company  consented  that  its 
interest  in  the  said  Soo  Quartz  Mining  Claim,  and  the 
machinery  and  improvements  situated  thereon,  shall 
be  subject  to  the  lien  of  the  said  William  Ahlmark 
above  mentioned. 

VIII. 

That  the  sa'd  William  Ahlmark  has  paid  the  sum 
of  six  dollars  and  seventy-five  cents  as  a  necessary 
charge  and  expense  for  preparing  and  recording  said 
lien. 

IX. 

That  the  sum  of  seventy-five  dollars  is  a  reason- 
able attorney's   fee   for  instituting   and  prosecuting 
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this  cause  of  action  in  this  suit  in  the  above  entitled 
Court. 

X 

That  prior  to  the  commencement  of  said  suit,  to- 
wit:  on  or  about  the  fourth  day  of  December,  1913, 
for  a  valuable  consideration,  the  said  William  Ahl- 
mark  assigned  and  transferred  said  account  and  lien 
to  the  plaintiff  herein. 

Wherefore: 

Plaintiff  prays  for  judgment  against  defendants. 

I, 

For  the  sum  of  five  thousand  one  hundred  sixty- 
four  and  83-100  '($5,164.83)  dollars  on  said  labor 
accounts;  for  the  sum  of  two  hundred  fifty-two  and 
25-100  ($252.25)  dollars  for  expense  for  preparing 
and  filing  said  liens,  and  for  attorney's  fees  in  the 
sum  of  two  thousand  twenty-five  ($2,025.00^  Dollars; 
all  aggregating  the  sum  of  seven  thousand  four  hun- 
dred forty-two  and  .08-100  ($7,442.08)  dollars,  to- 
gether with  interest  thereon  until  paid. 

II. 

That  said  aggregate  sum  of  $7,442.08,  be  by  this 
Court  adjudged  to  be  a  lien  against  the  mining  claim 
herein  above  described. 

III. 

That  said  mining  ground  above  described,  together 
with  the  buildings,  improvements  and  machinery 
thereon,  and  described  in  said  liens,  be  adjudged  and 
decreed  by  this  Court,  to  be  sold,  according  to  law, 
and  the  .practice  of  this  Court,  as  real  estate  is  sold 
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under  execution  in  Alaska,  and  that  the  proceeds  of 
such  sale  be  applied  to  the  payment  of  the  costs  of 
these  proceedings,  and  a  reasonable  attorney's  fee  to 
be  allowed  by  this  Court,  to-wit:  the  sum  of  $2,025.00, 
and  the  plaintiff's  demand  herein  as  aforesaid. 

IV. 
That  plaintiff  be  allowed  his  costs  and  disburse- 
ments herein  expended,  and  that  the  same  may  be 
made  a  lien  upon  the  premises  herein  described. 

V. 
That   the   plaintiff  or  other  parties  to   this   suit, 
may  become  a  purchaser  at  any  sale,  under  any  de- 
cree entered  herein. 

VI. 
That  the  plaintiff  may  have  such  other  and  general 
relief  in  the  premises  as  this  Court  may  deem  just 
and  equitable. 

T.  A.  MARQUAM, 
Attorney  for  Plaintiff. 


''EXHIBIT  A" 
CLAIM  OF  LIEN 
KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
S.  A.  Martin  of  the  Fairbanks  Recording  Precinct, 
Fourth  Division,  Territory  of  Alaska,  has,  by  virtue 
of  an  oral  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  both  of  the 
same  place,  who  are  conducting  mining  operations 
on  the  Soo  Quartz  Mining  Claim  hereinafter  de- 
scribed, and  who  are  reputed  to  be  copartners  con- 
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ducting  the  said  operations  under  the  name  of  the 
SOO  MINING  COMPANY,  performed  labor  as  a 
miner  in  running  tunnels  and  stopes  and  in  the  work- 
ing and  development  of  that  certain  quartz  mining 
claim  known  as  the  Soo  Quartz  Mining  Claim,  and 
the  mine  thereon  and  therein  situated,  which  mining 
claim  is  hereinafter  more  particularly  described; 

That  the  contract  and  reasonable  price  of  such 
labor  so  performed  was  the  sum  of  five  dollars  per 
day,  and  board,  and  the  said  W.  L.  Spaulding  and 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
five  dollars  per  day  and  board  for  such  labor; 

That  between  July  28  1913  and  the  8th  day  of 
October,  1913,  inclusive,  under  the  terms  of  said 
contract,  said  S.  A.  Martin  performed  73|/2  days  la- 
bor in  and  upon  said  mining  claim  in  the  working  and 
development  thereof  as  aforeseaid; 

That  for  the  work  so  performed,  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
more;  and  that  the  sum  of  Three  hundred  and  sixty- 
two  and  50-100  ($362.50)  dollars  is  now  due  for  said 
labor  so  performed  after  deducting  all  just  credits 
and  offsets; 

That  S.  A.  Martin  claims,  and  it  is  his  intention 
to  hold,  a  lien  for  the  amount  so  due,  upon  the  said 
Soo  Quartz  Mining  Claim,  the  mine  and  lode  there- 
on, and  therein  situated,  together  with  the  improve- 
ments and  machinery  situated  thereon  or  connected 
therewith,  also  the  leasehold  interest  of  W.  L.  Spauld- 
ing in  and  to  the  Soo  Mining  Claim  above  described 
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which  lease  is  recorded  at  page  498  Vol.  5,  of  Leases 
in  the  office  of  the  recorder  for  the  Fairbanks  Pre- 
cinct, Fourth  Division,  Alaska,  to  which  reference  is 
made  for  a  more  complete  description  of  said  lease- 
hold interest. 

That  the  Soo  Quartz  Mining  Claim  is  described 
as  follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
direction  300  feet  to  a  post  marked  Southeast  corner; 
thence  in  a  westerly  direction  1,500  feet  to  a  post 
marked  Southwest  Corner;  thence  in  a  northerly 
direction  300  feet  to  a  post  marked  Center  End; 
thence  in  a  northerly  direction  300  feet  to  a  post 
marked  Northwest  Corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  Northeast  Cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning.  Said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek  opposite  creek  claim  Number  9, 
and  is  bounded  on  the  east  by  the  Waterbury  Quartz 
Mining  Claim,  all  situate  in  the  Fairbanks  Recording 
Precinct,  Fourth  jud'cial  Division,  Territory  of  Alas- 
ka; and  that  the  location  certificate  of  said  Soo 
Quartz  Mining  Claim  is  receorded  at  page  73  Volume 
12  of  locations  in  the  office  of  the  Recorder  of  the 
Fairbanks  Precinct,  Alaska,  to  which  reference  is 
hereby  made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien,  is  a  certain  boiler  house 
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with  boiler,  hoist,  five  horse  power  engine  and  three 
stamp  mill  situated  at  the  mouth  of  the  shaft  of  the 
mine  upon  said  Soo  Quartz  Mining  Claim;  also  a 
certain  two  stamp  mill  and  equipment  formerly 
known  as  the  Sutherland  Stamp  Mill,  situated  at  the 
head  of  Dome  creek  opposite  the  Soo  Quartz  Mining 
Claim  and  about  one-quarter  of  a  mile  distant  there- 
from, together  with  the  building  in  which  said  stamp 
mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  .president,  L.  B.  Clough  vice  president 
and  R.  C.  Erchinger  secretary,  are  the  owners  or  re- 
puted (owners  of  the  said  Soo  Quartz  Mining  Claim 
and  three  stamp  mill  situated  thereon,  and  the  labor 
performed  by  claimant  herein  and  above  mentioned 
was  performed  with  a  knowledge  of  the  said  Reliance 
Mining  Company,  a  corporation,  and  the  officers 
thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
puted owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  enclosing  the  same, 
above  described,  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant  here- 
in was  employed,  are  the  lessees  or  reputed  lessees  of 
said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last  item 
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of  labor  above  mentioned  was  performed. 

S.  A.  MARTIN, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

S.  A.  Martin,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  mentioned  in  the  forego- 
ing claim  of  lien,  knows  the  contents  thereof,  and 
that  the  same  is  true;  and  that  said  claim  of  lien  con- 
tains, among  other  things,  a  correct  statement  of  the 
claimants  demand  after  deducting  all  just  credits  and 
set-offs. 

S.  A.  MARTIN. 

Subscribed  and  sworn  to  before  me  this  7th  day  of 

November,  A.  D.  1913. 

(SEAL)  T.  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 

My  commission  will  expire  July  6,  1914. 


"EXHIBIT  A  1" 
CLAIM  OF  LIEN. 
KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
S.  A.  MARTIN  of  Fairbanks,  Alaska,  has,  by  virtue 
of  a  contract  heretofore  made  with  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  mining  copartners,  per- 
formed work  and  labor  as  hereinafter  set  forth  as  a 
miner  and  mine  foreman  in  running  tunnels  and 
stopes  and  in  the  working  and  developing  of  the  Soo 
Quartz  Mining  claim  and  the  mine  situate  thereon; 
and  said  mining  cla^m  and  mine  together  with  the 
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improvements  thereon  being  at  the  time  the  property 
of  the  Reliance  Mining  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of  Nevada,  and 
doing  business  in  Alaska; 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  Northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek,  opposite  creek  placer  mining 
claim  Number  9;  said  claim  being  1500  feet  long  and 
600  feet  wide,  the  location  certificate  of  which  is  re- 
corded at  page  73,  Vol.  12  of  Location  in  the  office 
of  the  Recorder  for  the  Fairbanks  Precinct,  Fourth 
Division,  Territory  of  Alaska,  to  which  reference  is 
hereby  made  for  a  complete  description  of  said  claim. 

That  between  the  9th  day  of  October,  1913,  inclus- 
ive and  the  10th  day  of  November,  1913,  claimant 
performed  as  aforesaid  31  days  labor,  15J/2  days  as  a 
miner  at  $5.00  per  day  and  15^/2  days  as  foreman  at 
$8.00  per  day. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five  dollars 
per  day  for  work  as  a  miner  and  $8.00  per  day  as 
foreman  besides  board. 

That  for  said  work  there  was  due  claimant  in 
wages  $201.50  dollars,  on  account  thereof  claimant 
received  $72.45  and  no  more;  That  there  are  no 
other  credits  or  set-offs  against  the  same,  and  there 
is  now  due  claimant  the  sum  of  $128.05. 

That  said  W.  L.  S.paulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  leasehold  interest  in  the  said  Soo  Quartz  Mining 
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Claim  beginning  June  9th,  1913,  which  is  recorded, 
November,  5th,  1913,  at  page  498,  Vol.  5  of  Leases 
of  the  aforesaid  records;  and  he  is  also  the  owner, 
or  reputed  owner,  of  a  two  stamp  mill  and  equipment 
formerly  known  as  the  Sutherland  Stamp  mill,  situ- 
ate opposite  to,  and  about  one-quarter  mile  distant 
from  Soo  Quartz  Mining  Claim  together  with  build- 
ings inclosing  the  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  improvements  therein  and  thereon  situated, 
all  of  which  the  Reliance  Mining  Company  are  the 
owners  or  reputed  owners.  He  also  claims  a  lien 
therefore,  upon  the  leasehold  interest  in  said  Soo 
Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  two  stamp  mill  of  the 
said  W.  L.  Spaulding  above  described  and  its  equip- 
ment and  buildings  inclosing  the  same. 

That  the  labor  performed  by  claimant  was  per- 
formed and  done  with  the  knowledge  of  the  said  Re- 
liance Mining  Company  and  its  officers. 

That  since  last  item  of  labor  above  mentioned  was 
performed  thirty  days  has  not  yet  elapsed. 

S.  A.  MARTIN, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

S.  A.  Martin,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  herein;  that  he  has  read 
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the  foregoing  claim  of  lien,  knows  the  contents  there- 
of, and  that  the  same  is  true:  That  said  claim  of  lien 
contains  a  correct  statement  of  claimant's  demand 
after  deducting  all  just  credits  and  set-offs. 

S.  A.  MARTIN, 
Subscribed  and  sworn  to  before  me  this  15th  day 
of  November,   1913. 
^(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  July  6,  1914. 


'TXHIBIT  B'' 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
John  Curry,  of  the  Fairbanks  Recording  Precinct, 
Fourth  Division,  Territory  of  Alaska,  has,  by  virtue 
of  an  oral  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  both  of  the 
same  place,  who  are  conducting  mining  operations 
under  the  name  of  the  SOO  MINING  COMPANY, 
performed  labor  as  engineer  and  mill-man  in  the  min- 
ing, working  and  development  of  that  certain  Quartz 
mining  claim  known  as  the  Soo  Quartz  Mining 
Claim,  and  the  mine  thereon,  and  therein  situated, 
which  mining  claim  is  hereinafter  more  particularly 
described; 

That  the  contract  and  reasonable  price  of  such 
labor  so  performed  was  the  sum  of  five  dollars  per 
day,  and  board,  and  the  said  W.  L.  Spaulding  and 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
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five  dollars  per  day  and  board  for  such  labor; 

That  betwen  September  1st,  1913,  and  the  8th  day 
of  October,  1913,  inclusive,  under  the  terms  of  said 
contract,  said  John  Curry  performed  Thirty-eight 
(38)  days  labor  in  and  upon  said  mining  calims  in 
the  working  and  development  thereof  as  aforesaid; 

That  for  the  work  so  performed,  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
more;  and  that  the  sum  of  One  hundred  and  ninety 
($190.00)  dollars  is  now  due  for  said  labor  so  .per- 
formed, after  deducting  all  just  credits  and  set-off- 
sets ; 

That  John  Curry  claims,  and  it  is  his  intention  to 
hold,  a  lien  for  the  amount  so  due,  upon  the  said 
Soo  Quartz  Mining  Claim,  the  mine  and  lode  thereon 
and  therein  situated,  together  with  the  improvements 
and  machinery  situated  thereon;  also  the  leasehold 
interest  of  W.  L.  Spaulding  in  and  to  the  Soo  Mining 
Claim  above  described,  which  lease  is  recorded  at 
page  498,  Vol.  5  of  Lases,  in  the  office  of  the  Re- 
corder for  the  Fairbanks  Precinct,  Fourth  Division, 
Alaska,  to  which  reference  is  made  for  a  more  com- 
plete description  of  said  leasehold  interest. 

That  the  Soo  Quartz  Mining  Claim  is  described 
as  follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
direction  300  feet  to  a  post  marked  southesast  cor- 
ner; thence  in  a  westerly  direction  1500  feet  to  a 
post  marked  Southwest  corner;  thence  in  a  northerly 
direction  300  feet  to  a  post    marked    Center  End; 
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thence  in  a  northerly  direction  300  feet  to  a  post 
marked  Northwest  Corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  Northeast  Cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning.  Said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  Creek  opposite  creek  claim  Number  9, 
and  is  bounded  on  the  east  by  the  Waterbury  Quartz 
Mining  Claim;  all  situate  in  the  Fairbanks  Record- 
ing Precinct,  Fourth  Judicial  Division,  Territory  of 
Alaska;  that  the  location  certificate  of  said  Soo 
Quartz  Mining  Claim  is  recorded  at  page  73,  Volume 
12  of  Locations  in  the  office  of  the  Recorder  of  the 
Fairbanks  Precinct  Alaska,  to  which  reference  is 
hereby  made. 

That  the  improvements  and  machinery  upon  wh'ch 
claimant  also  claims  a  lien,  is  a  certain  boiler  house, 
with  boiler,  hoist,  five  horsepower  engine  and  three 
stamp  mill  situated  at  the  mouth  of  the  shaft  of  the 
mine  upon  said  Soo  Quartz  Mining  Claim;  also  a 
certain  two  stamp  mill  and  equipment  formerly 
known  as  the  Sutherland  Stamp  Mill,  situate  at  the 
head  of  Dome  creek  opposite  the  Soo  Quartz  Mining 
Claim  and  about  one-quarter  of  a  mile  distant  there- 
from, together  with  the  building  in  which  said  stamp 
mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws   of   the    State  of    Nevada,  of   which  Raymond 
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Brumbaugh  is  president,  L.  B.  Clough  vice  presi- 
dent and  R.  C.  Erchinger  secretary,  are  the  owners 
or  reputed  owners  of  the  said  Soo  Quartz  Mining 
Claim,  and  the  three  stamp  mill  situate  thereon;  and 
the  labor  performed  by  claimant  herein  and  above 
mentioned  was  performed  with  a  knowledge  of  the 
said  Reliance  Mining  Company,  a  corporation,  and 
the  officers  thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
puted owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  enclosing  the  same, 
above  described,  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant 
herein  was  employed,  are  the  lessess  or  reputed 
lessees  of  said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last 
item  of  labor  above  mentioned  was  performed. 

JOHN  CURRY, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

John  Curry,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  mentioned  in  the  fore- 
going claim  of  lien;  that  he  has  read  said  claim  of 
lien,  knows  the  contents  thereof,  and  that  the  same 
is  true;  and  that  said  claim  of  lien  contains,  among 
other  things,  a  correct  statement  of  the  claimant's 
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demand,  after  deducting  all  just  credits  and  set-offs. 

JOHN  CURRY, 
Lien  Claimant. 
Subscribed  and  sworn  to  before  me  this  7th  day 
of  November,  A.  D.  1913. 

(Seal)  T.  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 
My  commission  will  expire  July  6,  1913. 


"EXHIBIT  B   1" 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
JOHN  CURRY  of  Fairbanks,  Alaska,  has,  by  virtue 
of  a  contract  heretofore  made  with  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  mining  copartners,  per- 
formed work  and  labor  as  hereinafter  set  forth  as  a 
miner  in  running  tunnels  and  sto.pes  and  in  the 
working  and  development  of  the  Soo  Quartz  Mining 
Claim  and  the  mine  situate  theron;  and  said  mining 
claim  and  mitne  together  with  the  improvements 
thereon  being  at  the  time  the  property  of  the  Re- 
liance Mining  Company,  a  corporation,  organized 
and  existing  under  the  laws  of  Nevada,  and  doing 
business  in  Alaska; 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  Northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  Creek,  opposite  creek  placer  mining 
claim  Nnumber  9;  said  claim  being  1500  feet  long 
and  600  feet  wide,  the  location  certificate  of  which 
is  recorded  at  page  73,  Vol.  12  of  Locations  in  the 
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office  of  the  Recorder  for  the  Fairbanks  Precinct, 
Fourth  Division,  Territory  of  Alaska,  to  which 
reference  is  hereby  made  for  a  complete  description 
of  said  claim. 

That  between  the  9th  day  of  October,  1913,  in- 
clusive, and  the  9th  day  of  November,  1913,  claimant 
performed  as  aforesaid  36J/2  ^^V^  labor. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five  dollars 
per  day,  besides  board. 

That  for  said  work  there  was  due  claimant  in 
wages  $182.50  dollars,  on  account  thereof  claimant 
received  $57.40  and  no  more;  That  there  are  no  other 
credits  or  set-offs  against  the  same,  and  there  is  now 
due  claimant  the  sum  of  $125.10. 

That  said  W.  L.  Spaulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  lease  hold  interest  in  the  said  Soo  Quartz  Min- 
ing Claim  beginning  June  9th,  1913,  which  is  re- 
corded November  5th,  1913,  at  page  498,  Vol.  5  of 
Leases  of  the  aforesaid  records;  and  he  is  also  the 
owner,  or  reputed  owner,  of  a  two  stamp  mill  and 
equipment  formerly  known  as  the  Sutherland  Stamp 
M  11,  situate  opposite  to,  and  about  one-quarter  mile 
distant  from  Soo  Quartz  Mining  Claim  together  with 
buildings  inclosing  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  inxorovements  therein  and  thereon  situated, 


116  ^^.  A.  Martin 

all  of  which  the  Reliance  Mining  Company  are  the 
owners  or  reputed  owners.  He  also  claims  a  lien 
therefore,  upon  the  lease  hold  interest  in  said  Soo 
Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  two  stamp  mill  of  the 
said  W.  L.  Spaulding  above  described  and  its  equip- 
ment and  buildings  inclosing  the  same. 

That  the  labor  performed  by  claimant  was  per- 
formed and  done  with  the  knowledge  of  the  said 
Reliance  Mining  Company  and  its  officers. 

That  since  last  item  of  labor  above  mentioned  was 

performed  thirty  days  has  not  yet  elapsed. 

JOHN  CURRY, 

Lien  Claimant. 

United  States  of  America, 
Territory  of  Alaska, — ss: 

John  Curry,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  herein;  that  he  has  read 
the  foregoing  claim  of  lien,  knows  the  contents 
thereof,  and  that  the  same  is  true;  That  said  claim 
of  lien  contains  a  correct  statement  of  claimant's 
demand  after  deducting  all  just  credits  and  set-offs. 

JOHN  CURRY, 
Subscribed  and  sworn  to  before  me  this  17th  day 
of  Nov.  1913. 

(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  Alaska. 
My  commission  will  expire  July  6,  1914. 
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''EXHIBIT  C" 
CLAIM  OF  LIEN 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
John  Nyland,  of  the  Fairbanks  Recording  Precinct, 
Fourth  Division,  Territory  of  Alaska,  has,  by  virtue 
of  an  oral  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  both  of  the 
same  place,  who  are  conducting  mining  operations 
on  the  Soo  Quartz  Mining  Claim  hereinafter  de- 
scribed, and  who  are  reputed  to  be  copartners  con- 
ducting the  said  operations  under  the  name  of  the 
SOO  MINING  COMPANY,  performed  labor  as  a 
miner  in  running  tunnels  and  stopes  and  in  the  work- 
ing and  development  of  that  certain  quartz  mining 
claim  known  as  the  Soo  Quartz  Mining  Claim,  and 
the  mine  thereon  and  therein  situated,  which  mining 
claim  is  hereinafter  more  particularly  described; 

That  the  contract  and  reasonable  price  of  such 
labors  so  performed  was  the  sum  of  five  dollars  per 
day,  and  board,  and  the  said  W.  L.  Spaulding  and 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
five  dollars  per  day  and  board  for  such  labor; 

That  between  August  29,  1913,  and  the  8th  day 
of  October,  1913,  inclusive,  under  the  terms  of  said 
contract,  said  John  Nyland  performed  forty-one  (41) 
days  labor  in  and  upon  said  mining  claim  in  the 
working  and  development  thereof  as  aforesaid; 

That  for  the  work  so  performed,  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
more;  and  that  the  sum  of  Two  hundred  and  five 
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($205.00)  dollars  is  now  due  for  said  labor  so  per- 
formed, after  deducting  all  just  credits  and  offsets; 

That  John  Nyland  claims,  and  it  is  his  intention  to 
hold,  a  lien  for  the  amount  so  due,  upon  the  said 
Soo  Quartz  Mining  Claim,  the  mine  and  lode  thereon, 
and  therein  situated,  together  with  the  improve- 
ments and  machinery  situated  thereon  or  connected 
therewith,  and  hereinafter  described;  also  the  lease- 
hold interest  of  W.  L.  Spaulding  in  and  to  the  Soo 
Mining  Claim  above  described  which  lease  is  record- 
ed at  page  498  Vol.  5  of  Leases  in  the  office  of  the 
Recorder  for  the  Fairbanks  Precinct,  Fourth  Divi- 
sion, Alaska,  to  which  reference  is  made  for  a  more 
complete  description  of  said  leasehold  interest. 

That  the  Soo  Quartz  Mining  Claim  is  described  as 
follows,  to-wit:  Commencing  at  the  point  of  discov- 
ery on  said  claim;  thence  running  in  a  southerly  di- 
rection 300  feet  to  a  post  marked  Southeast  corner; 
thence  in  a  westerly  direction  1500  feet  to  a  post 
marked  Southwest  corner;  thence  in  a  northerly  di- 
rection 300  feet  to  a  post  marked  Center  End;  thence 
in  a  nortrherly  direction  300  feet  to  a  post  marked 
Northwest  Corner;  thence  in  an  easterly  direction 
1500  feet  to  a  post  marked  northeast  Corner;  thence 
in  a  southerly  direction  300  feet  to  the  place  of  be- 
ginning. Said  claim  being  1500  feet  in  length  by 
600  feet  in  width,  and  is  situated  about  one-half 
mile  northwest  of  Pedro  Dome  on  the  right  limit  of 
Dome  Creek  opposite  creek  claim  Number  9,  and  is 
bounded  on  the  east  by  the  Waterbury  Quartz  Min- 
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ing  Claim;  all  situate  in  the  Fairbanks  Recording 
Precinct,  Fourth  Judicial  Division,  Territory  of  Alas- 
ka; That  the  location  certificate  of  said  Soo  Quartz 
Mining  Claim  is  recorded  at  page  73,  Vol.  12  of 
Locations  in  the  office  of  the  Recorder  of  the  Fair- 
banks Precinct,  Alaska,  to  which  reference  is  hereby- 
made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims^  a  lien  is  a  certain  boiler  house, 
with  boiler  and  hoist  and  five  horse  power  engine 
and  three  stamp  mill  situated  at  the  mouth  of  the 
shaft  of  the  mine  upon  said  Soo  Quartz  Mining 
Claim;  also  a  certain  two  stamp  mill  and  equipment 
formerly  known  as  the  Sutherland  Stamp  Mill,  situ- 
ate at  the  head  of  Dome  creek  opposite  the  Soo 
Quartz  Mining  Claim  and  about  one-quarter  of  a 
mile  distant  therefrom,  together  with  the  building  in 
which  said  stamp  mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  president,  L.  B.  Clough  vice  president 
and  R.  C.  Erchinger  secretary,  are  the  owners  or 
reputed  owners  of  the  said  Soo  Quartz  Mining  Claim 
and  the  three  stamp  mill  situate  thereon,  and  the 
labor  performed  by  claimant  herein  and  above  men- 
tioned was  performed  with  a  knowledge  of  the  said 
Reliance  Mining  Company,  a  corporation,  and  the 
officers  thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
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puted  owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  enclosing  the  same, 
above  described  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant  here- 
in was  enxployed,  are  the  lessees  or  reputed  lessees 
of  said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last  item 
of  labor  about  mentioned  was  performed. 

JOHN  NYLAND, 
Lien  Claimant. 

United  States  of  America, 
Territory  of  Alaska, — ss: 

John  Nyland,  being  first  duly  sworn,  on  oath, 
says:  That  he  is  the  lien  claimant  mentioned  in  the 
foregoing  claim  lien;  that  he  has  read  said  claim 
of  lien,  knows  the  contents  thereof,  and  that  the 
same  is  true;  and  that  said  claim  of  lien  contains, 
among  other  things,  a  correct  statement  of  the  claim- 
ant's demand,  after  deducting  all  just  credits  and  set- 
offs. 

JOHN  NYLAND. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  November,  A.  D.  1913. 

(SEAL)  T.  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 
My  commission  will  expire  July  6,  1914. 
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EXHIBIT  C  1." 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  John  Nyland  of  Fairbanks,  Alaska,  has  by  vir- 
tue of  a  contract  heretofore  made  with  W.  L.  Spauld- 
ing  and  Raymond  Brumbaugh,  mining  copartners, 
performed  work  and  labor  as  hereinafter  set  forth 
as  a  miner  in  running  tunnels  and  stopes  and  in  the 
working  and  development  of  the  Soo  Quartz  Mining 
Claim  and  the  mine  situated  thereon  and  therein; 
and  said  mining  claim  and  mine  together  with  the 
improvements  thereon  being  at  the  time  the  property 
of  the  Reliance  Mining  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of  Nevada,  and 
doing  business  in  Alaska; 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  Northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek,  opposite  creek  .placer  mining 
claim  Number  9;  said  claim  being  1500  feet  long 
and  600  feet  wide,  the  location  certifiicate  of  which 
is  recorded  at  page  73,  Vol.  12  of  Locations  in  the 
office  of  the  Recorder  for  the  Fairbanks  Precinct, 
Fourth  Division,  Territory  of  Alaska,  to  which  ref- 
erence is  hereby  made  for  a  complete  description 
of  said  claim. 

That  between  the  9th  day  of  October,  191v3,  in- 
clusive, and  the  9th  day  of  November,  1913,  claimant 
performed  as  aforsaid  28J/2  days  labor. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five  dollars 


122  S.  A.  Martin 

per  day,  besides  board. 

That  for  said  work  there  was  due  claimant  in 
wages  $142.50  dollars,  on  account  thereof  claimant 
received  $56.81  and  no  more;  That  there  are  no  other 
credits  or  set-offs  against  the  same,  and  there  is  now 
due  claimant  the  sum  of  $85.69. 

That  said  W.  L.  Spaulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  lease  hold  interest  in  the  said  Soo  Quartz  Min- 
ing Claim  beginning  June  9th,  1913,  which  is  re- 
corded November,  5th,  1913,  at  page  498,  Vol.  5  of 
leases  of  the  aforesaid  records,  to  which  reference  is 
made  for  a  coraplete  description  thereof,  and  he  is 
also  the  owner,  or  reputed  owner,  of  a  two  stamp 
mill  and  equipment  formerly  known  as  the  Suther- 
land Stamp  Mill,  situate  opposite  to,  and  about  one- 
quarter  mile  distant  from  Soo  Quartz  Mining  Claim 
together  with  buildings  inclosing  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  improvements  therein  and  thereon  situated, 
of  all  of  which  the  Reliance  Mining  Company  are 
the  owners  or  reputed  owners.  He  also  claims  a  lien 
therefore  upon  the  lease  hold  interest  in  said  Soo 
Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  two  stan^p  mill  of  the 
said  W.  L.  Spaulding  above  described  and  its  equip- 
ment and  buildings  inclosing  the  same. 

That  the   labor  performed  by  claimant  was  per- 
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formed  and  done  with  the  knowledge  of  the  said 
Reliance  Mining  Company  and  its  officers. 

That  since  last  item  of  labor  above  mentioned  was 
performed  thirty  days  has  not  yet  elapsed. 

JOHN  NYLAND, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss. 

John  Nyland,  being  first  duly  sworn  on  oath  says: 
That  he  is  the  lien  claimant  herein;  that  he  has  read 
the  foregoing  claim  of  lien,  knows  the  contents 
thereof,  and  that  the  same  is  true:  That  said  claim 
of  lien  contains  a  correct  statement  of  claimant's 
demand,  after  deducting  all  just  credits  and  set-offs. 

JOHN  NYLAND. 
Subscribed  and  sworn  to  before  me  this  17  day  of 
November,  1913. 
XSEAL)  T.  A.  MARQUAM. 

Notary  public  for  Alaska. 
Commission  expires  July  6,   1914. 


^'EXHIBIT  D" 
CLAIM  OF  LIEN. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  Walford  Peterson  of  the  Fairbanks  Recording 
Precinct,  Fourth  Division,  Territory  of  Alaska,  has, 
by  virtue  of  an  oral. contract  heretofore  made  with 
W.  L.  Spaulding  and  Raymond  Brumbaugh,  both  of 
the  same  place,  who  are  conducting  mining  opera- 
tions under  the  name  of  the  SOO  MINING  COM- 
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PANY,  performed  labor  as  a  miner  in  running  tun- 
nels and  stopes  and  in  the  working  and  development 
of  that  certain  Quartz  mining  claim  known  as  the 
Soo  Quartz  Mining  Claim,  and  the  raine  thereon, 
and  therein  situated,  which  mining  claim  is  herein- 
after more  particularly  described; 

That  the  contract  and  reasonable  price  of  such 
labor  so  performed  was  the  sum  of  five  dollars  per 
day,  and  board,  and  the  said  W.  L.  Spaulding  and, 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
five  dollars  per  day  and  board  for  such  labor; 

That  between  July  22,  1913,  and  the  8th  day 
of  October,  1913,  inclusive,  under  the  terms  of  said 
contract,  said  Walford  Peterson  performed  74  days 
labor  in  and  upon  said  mining  claim  in  the  v/ork- 
ing  and  development  thereof  as  aforesaid; 

That  for  the  work  so  performed,  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
more,  except  the  sum  of  $50.00;  and  that  the  sum  of 
Three  hundred  and  twenty  ($320.00)  dollars  is  now 
due  for  said  labor  so  performed,  after  deducting  all 
just  credits  and  offsets; 

That  Walford  Peterson  claims,  and  it  is  his  in- 
tention to  hold,  a  lien  for  the  amount  so  due,  upon 
the  said  Soo  Quartz  Mining  Claim,  the  mine  and  lode 
thereon  and  therein  situated,  together  with  the  im- 
provements and  machinery  situated  theron;  also  the 
lease  hold  interest  of  W.  L.  Spaulding  in  and  to  the 
Soo  Mining  Claim  above  described,  which  lease  is 
recorded  at  page  498,  Vol.  5  of  Leases  in  the  office 


r.v.   \\\  [j.  Sp(fl(lin<i  rt  al.  125 

of  the  Recorder  for  the  Fairbanks  Precinct,  Fourth 
Division,  Alaska,  to  which  reference  is  made  for  a 
more  complete  description  of  said  lease  hold  interest. 

That  the  Soo  Quartz  Mining  Claim  is  described  as 
follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
direction  300  feet  to  a  post  marked  Southeast  Cor- 
ner; thence  in  a  westerly  direction  1500  feet  to  a 
post  marked  Southwest  Corner;  thence  in  a  north- 
erly direction  300  feet  to  a  post  marked  Center  End; 
thence  in  a  northerly  direction  300  feet  to  a  post 
marked  Northwest  Corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  Northeast  Cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning.  Said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek  opposite  creek  claim  Number  9, 
and  is  bounded  on  the  east  by  the  Waterbury  Quartz 
M'ning  Claim;  all  situate  in  the  Fairbanks  Record- 
ing Precinct,  Fourth  Judicial  Division,  Territory  of 
Alaska;  that  the  location  certifiicate  of  said  Soo 
Quartz  Mining  Claim  is  recorded  at  page  73,  Volume 
12  of  Locations  in  the  office  of  the  Recorder  of  the 
Fairbanks  Precinct,  Alaska,  to  which  reference  is 
hereby  made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien,  is  a  certain  boiler  house, 
with  boiler,  hoist,  five  horse  power  engine  and  three 
stamp  mill  situated  at  the  mouth  of  the  shaft  of  the 
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mine  upon  said  Soo  Quartz  Mining  Claim;  also  a 
certain  two  stamp  mill  and  equipment  formerly 
known  as  the  Sutherland  Stamp  Mill,  situate  at  the 
head  of  Dome  creek  opposite  the  Soo  Quartz  Mining 
Claim  and  about  one-quarter  of  a  mile  distant  there- 
from, together  with  the  building  in  which  said  stamp 
mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  president,  L.  B.  Clough,  vice-presi- 
dent and  R.  C.  Erchinger  secretary,  are  the  owners 
or  reputed  owners  of  the  said  Soo  Quartz  Mining 
Claim,  and  the  three  stamp  mill  situate  thereon;  and 

the  labor  so  performed  by  claimant  herein  and  above 
mentioned  was  performed  with  a  knowledge  of  the 
said  Reliance  Mining  Company,  a  corporation,  and 
the  officers  thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
puted owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  enclosing  the  same, 
above  described,  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant 
herein  was  employed,  are  the  lessees  or  reputed 
lessees  of  said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last  item 
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of  labor  above  mentioned  was  performed. 

S.  A.  MARTIN,  Agt. 
WALFORD  PETERSON, 

Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

S.  A.  Martin,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  agent  of  the  lien  claimant  above  men- 
tioned; that  he  has  read  said  claim  of  lien,  knows  the 
contents  thereof,  has  knowledge  of  the  facts  therein 
stated,  and  that  the  statements  contained  in  said 
claim  of  lien  are  true,  and  that  said  claim  of  lien 
contains,  among  other  things,  a  correct  statement  of 
the  claimant's  demand,  after  deducting  all  just  credits 
and  set-offs. 

S.  A.  MARTIN. 
Subscribed  and  sworn  to  before  me  this  7th  day  of 
November,  A.  D.  1913. 

(SEAL)  T.  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 
My  commission  will  expire  July  6,   1914. 


^'EXHIBIT  D  r 
CLAM  OF  LIEN. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  Walfred  Peterson  of  Fairbanks,  Alaska,  has  by 
virtue  of  a  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners, performed  work  and  labor  as  hereinafter 
set  forth  as  a  miner  in  running  tunnels  and  stopes  and 
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in  the  working  and  development  of  the  Soo  Quartz 
Mining  Claim  and  the  mine  situate  thereon  and 
therein;  and  said  mining  claim  and  mine  together 
with  the  Inxprovements  thereon  being  at  the  time 
the  property  of  the  Reliance  Mining  Company,  a 
corporation  organized  and  existing  under  the  laws 
of  Nevada,  and  doing  business  in  Alaska; 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek,  opposite  creek  placer  mining 
claim  Number  9;  said  claim  being  1500  feet  long  and 
600  feet  wide,  the  location  certificate  of  which  is  re- 
corded at  page  73,  Vol.  12  of  Locations  in  the  office 
of  the  Recorder  for  the  Fairbanks  Precinct,  Fourth. 
Division,  Territory  of  Alaska,  to  which  reference  is 
hereby  made  for  a  complete  description  of  said  claim. 

That  between  the  9th  day  of  October,  1913,  in- 
clusive and  the  9th  day  of  November,  1913,  claimant 
performed  as  aforesaid  25  days  labor. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five  dol- 
lars per  day,  besides  board. 

That  for  said  work  there  was  due  claimant  in 
wages  $125.00  dollars,  on  account  thereof  claimant 
received  $57.20  and  no  more;  That  there  are  no 
other  credits  or  set-offs  against  the  same,  and  there 
is  now  due  claimant  the  sum  of  $67.80. 

That  said  W.  L.  Spaulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  lease  hold  interest  in  the  said  Soo  Quartz  Min- 
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ing  Claim,  beginning  June  9,  1913,  which  is  recorded 
November,  5th,  1913,  at  page  498,  Vol.  5  of  Leases 
of  the  aforesaid  records,  to  which  reference  is  made 
for  a  complete  description  thereof,  and  he  is  also 
the  owner,  or  reputed  owner,  of  a  two  stamp  mill  and 
equipment  formerly  known  as  the  Sutherland  Stamp 
Mill,  situate  opposite  to,  and  about  one-quarter  mile 
distant  from  Soo  Quartz  Mining  Claim  together  with 
buildings  inclosing  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  improvements  therein  and  thereon  situated, 
of  all  of  which  the  Reliance  Mining  Company  are  the 
owners  or  reputed  owners.  He  also  claims  a  lien 
therefore  upon  the  leasehold  interest  in  said  Soo 
Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  tw^o  stamp  mil!  of  the 
said  W.  L.  Spaulding  above  described  and  its  equip- 
ment and  buildings  inclosing  the  same. 

That  the  labor  performed  by  claimant  was  per- 
formed and  done  with  the  knowledge  of  the  said 
Reliance  Mining  Company  and  its  officers. 

That  since  last  item  of  labor  above  mentioned  was 
performed  thirty  days  has  not  yet  elapsed. 

WALFRED  PETERSON, 

Lien   Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

Walfred  Peterson,  being  first  duly  sworn  on  oath 
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says:  That  he  is  the  lien  claimant  herein ;  that  he  has 
read  the  foregoing  claim  of  lien,  knows  the  contents 
thereof,  and  that  the  same  is  true:  That  said  claim 
of  lien  contains  a  correct  statement  of  claimant's 
demand,  after  deducting  all  >^ust  credits  and  set-offs. 

WALFRED  PETERSON. 
Subscribed  and  sworn  to  before  me  this  18th  day 
of  November,  1913. 

(SEAL)  T.  A.  MARQUAM, 

Notary  Public  for  Alaska. 
Commission  expires  July  6,  1914. 


"EXHIBIT  E" 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
Al  Myers,  of  Fairbanks  Recording  Precinct,  Fourth 
Division,  Territory  of  Alaska,  has,  by  virtue  of  an 
oral  contract  heretofore  made  with  W.  L.  Spalding 
and  Raymond  Brumbaugh,  both  of  the  same  place, 
who  are  conducting  mining  operations  on  the  Soo 
Quartz  Mining  claim,  hereinafter  described,  and  who 
are  reputed  to  be  copartners  conducting  the  said 
operations  under  the  name  of  the  SOO  MINING 
Company,  performed  labor  as  a  miner  in  running 
tunnels  and  stopes  and  in  the  working  and  develop- 
ment of  that  certain  quartz  mining  claim  known  as 
the  Sob  Quartz  Mining  Claim,  and  the  mine  thereon 
and  therein  situated,  which  mining  claim  is  herein- 
after more  particualrly  described; 

That  the   contract  and   reasonable   price   of  such 
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labor  so  performed  was  the  sum  of  five  dollars  per 
day,  and  board,  and  the  said  W.  L,  Spaulding  and 
Raymond  Brumbough  agreed  to  pay  claimant  herein 
five  dollars  per  day  and  board  for  such  labor; 

That  between  July  2,^913,  and  the  8th  day  of  Oc- 
tober, 1913,  inclusive,  under  the  terms  of  said  con- 
tract, said  Al  Myers  performed  691/2  days  labor  in 
and  upon  said  mining  claim  in  the  working  and  de- 
velopment thereof  as  aforesaid; 

That  for  the  work  so  performed,  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
more;  and  that  the  sum  of  Three  hundred  and 
fourty-seven  and  50-100  ($347.50)  dollars  is  now 
due  for  said  labor  so  performed  after  deducting  all 
just  credits  and  offsets; 

That  Al  Myers  claims,  and  it  is  his  intention  to 
hold,  a  lien  for  the  amount  so  due,  upon  the  said 
Soo  Quartz  Mining  Claim,  and  mine  and  lode  there- 
on and  therein  situated,  together  with  the  improve- 
ments and  machinery  situated  thereon  or  connected 
therewith,  also  the  leasehold  interest  of  W.  L.  Spauld- 
ing in  and  to  the  Soo  Mining  claim  above  described 
which  lease  is  recorded  at  page  498,  Vol.  5  of  Leases 
in  the  office  of  the  recorder  for  the  Fairbanks  Pre- 
cinct, Fourth  Division,  Alaska,  to  which  reference 
is  made  for  a  more  complete  description  of  said  lease- 
hold interest. 

That  the  Soo  Quartz  Mining  Claim  is  described 
as  follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
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Ihence  in  a  westerly  direction  1,500  feet  to  a  post 
marlcBd—Smithwfist-Xoxn^ru  thence  in  a  northerly 
direction  300  feet  to  a  post  marked  CenterS^d^; 

irection  300  feet  to  a  post  marked  Southeast  corni 
thence  in  a  northerly  direction  300  feet  to  a  po^^ 
marked  Northwest  Corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  Northeast  Cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning.  Said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek  opposite  creek  claim  Number  9, 
and  is  bounded  on  the  east  by  the  Waterbury  Quartz 
Mining  Claim,  all  situate  in  the  Fairbanks  Recording 
Precinct,  Fourth  Judicial  Division,  Territory  of  Alas- 
ka; and  that  the  location  certificate  of  said  Soo 
Quartz  Mining  Claim  is  receorded  at  page  73  Volume 
12  of  locations  in  the  office  of  the  Recorder  of  the 
Fairbanks  Precinct,  Alaska,  to  which  reference  is 
hereby  made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien,  is  a  certain  boiler  house 
with  boiler,  hoist,  five  horse  power  engine  and  three 
stamp  mill  situated  at  the  mouth  of  the  shaft  of  the 
mine  upon  said  Soo  Quartz  Mining  Claim;  also  a 
certain  two  stamp  mill  and  equipment  formerly 
known  as  the  Sutherland  Stamp  Mill,  situated  at  the 
head  of  Dome  creek  opposite  the  Soo  Quartz  Mining 
Claim  and  about  one-quarter  of  a  mile  distant  there- 
from, together  with  the  building  in  which  said  stamp 
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mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  president,  L.  B.  Clough  vice  president 
and  R.  C.  Erchinger  secretary,  are  the  owners  or  re- 
puted (owners  of  the  said  Soo  Quartz  Mining  Claim 
and  three  stamp  mill  situated  thereon,  and  the  labor 
performed  by  claimant  herein  and  above  mentioned 
was  performed  with  a  knowledge  of  the  said  Reliance 
Mining  Company,  a  corporation,  and  the  officers 
thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
puted owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  enclosing  the  same, 
above  described,  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant  here- 
in was  employed,  are  the  lessees  or  reputed  lessees  of 
said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last  item 

of  labor  above  mentioned  was  performed. 

S.   A.   MARTIN, 

Agt.  of  AL.  MYERS, 

Lien  Claimant. 

United  States  of  America, 
Territory  of  Alaska, — ss: 

S.  A.  Martin,  being  first  duly  sworn,  on  oath,  says: 

That  he  is  the  agent  of  the  lien  claimant  above  men- 
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tioned  and  that  he  has  read  said  claim  of  lien,  knows 
the  contents  thereof,  has  knowledge  of  the  facts  stat- 
ed therein,  and  that  the  same  is  true;  and  that  said 
claim  of  lien  contains  among  other  things,  a  correct 
statements  of  the  claimant's  demand  after  deducting 
all  just  credits  and  set-offs. 

S.  A.  MARTIN. 
Subscribed  and  sworn  to  before  me  this  7th  day  of 
November,  A.  D.  1913. 
'(SEAL)  T.  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 
My  commission  will  expire  July  6,  1914. 


''EXHIBIT  E  I" 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
A.  L.  Myers,  of  Fairbanks  Alaska,  has,  by  virtue  of 
a  contract  heretofore  made  with  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  mining  copartners,  per- 
formed work  and  labor  as  hereinafter  set  forth  as  a 
miner  in  running  tunnels  and  stopes  and  in  the  work- 
ing and  development  of  the  Soo  Quartz  Mining 
Claim  and  the  mine  situate  thereon;  and  said  mining 
claim  and  mine  together  with  the  improvements 
thereon  being  at  the  time  the  property  of  the  Reli- 
ance Mining  Company,  a  corporation  organized  and 
existing  under  the  laws  of  Nevada,  and  doing  busi- 
ness in  Alaska; 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  Northwest  of  Pedro  Dome  on  the  right 
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limit  of  Dome  creek,  opposite  creek  placer  mining 
claim  Number  9;  said  claim  being  1500  feet  long  and 
600  feet  wide,  the  location  certificate  of  which  is  re- 
corded at  page  73,  Vol.  12  of  Location  in  the  office 
of  the  Recorder  for  the  Fairbanks  Precinct,  Fourth 
Division,  Territory  of  Alaska,  to  which  reference  is 
hereby  made  for  a  complete  description  of  said  claim. 

That  between  the  9th  day  of  October,  1913,  in- 
clusive, and  the  9th  day  of  November,  1913,  claimant 
performed  as  aforesaid  29^/2  days  labor. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five  dollars 
per  day,  besides  board. 

That  for  said  work  there  was  due  claimant  in 
wages  $147.50  dollars,  on  account  thereof  claimant 
received  $54.75  and  no  more;  That  there  are  no 
other  credits  or  set-offs  against  the  same,  and  there 
is  now  due  claimant  the  sum  of  $92.75. 

That  said  W.  L.  Spaulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  leasehold  interest  in  the  said  Soo  Quartz  Mining 
Claim  beginning  June  9th,  1913,  which  is  recorded, 
November  5th,  1913,  at  page  498,  Vol.  5  of  Leases 
of  the  aforesaid  records;  and  he  is  also  the  owner  or 
reputed  owner,  of  a  two  stamp  mill  and  equipment 
formerly  known  as  the  Sutherland  Stamp  Mill, 
situate  opposite  to,  and  about  one-quarter  mile  distant 
from  Soo  Quartz  Mining  Claim  together  with  build- 
ings inclosing  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
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due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  improvements  therein  and  thereon  situated, 
all  of  which  the  Reliance  Mining  Company  are  the 
owners  or  reputed  owners.  He  also  claims  a  lien 
therefore,  upon  the  leasehold  interest  in  said  Soo 
Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  two  stamp  mill  of  the 
said  W.  L.  Spaulding  above  described  and  its  equip- 
ment and  buildings  inclosing  the  same. 

That  the  labor  performed  by  claimant  was  per- 
formed and  done  with  the  knowledge  of  the  said  Re- 
liance Mining  Company  and  its  officers. 

That  since  last  item  of  labor  above  mentioned  was 

performed  thirty  days  has  not  yet  elapsed. 

A.  L  MYERS, 
Lien  Claimant. 
United  States  of  America, 

Territory  of  Alaska, — ss: 

A.  L.  Myers,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  herein;  that  he  has  read 
the  foregoing  claim  of  lien,  knows  the  contents  there- 
of, and  that  the  same  is  true:  That  said  claim  of  lien 
contains  a  correct  statement  of  claimant's  demand 
after  deducting  all  just  credits  and  set-offs. 

A.  L.  MYERS. 

Subscribed  and  sworn  to  before  me  th^s  18th  day 
of  November,  1913. 

(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  Alaska. 

My  commission  expires  July  6,  1914. 
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''EXHIBIT  F" 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
John  Kuhl,  of  the  Fairbanks  Recording  Precinct, 
Fourth  Division,  Territory  of  Alaska,  has,  by  virtue 
of  an  oral  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  both  of  the 
same  place,  who  are  conducting  mining  operations  on 
the  Soo  Quartz  Mining  Claim,  herein  after  described, 
and  who  are  reputed  to  be  copartners  conducting  the 
said  operations  under  the  name  of  the  SOO  MINING 
COMANY,  .performed  labor  as  a  miner  in  running 
tunnels  and  stopes  and  in  the  working  and  develop- 
ment of  that  certain  quartz  mining  claim  known  as 
the  Soo  Quartz  Mining  Claim,  and  the  mine  thereon 
and  therein  situated,  which  mining  claim  is  herein- 
after more  particularly  described: 

That  the  contract  and  reasonable  price  of  such 
labor  so  performed  was  the  sum  of  five  dollars  per 
day,  and  board,  and  the  said  W.  L.  Spaulding  and 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
five  dollars  per  day  and  board  for  such  labor; 

That  between  August  11,  1913  and  the  8th  day  of 
October,  1913,  inclusive,  under  the  terms  of  said  con- 
tract, said  John  Kuhl  performed  fifty-eight  (58)  days 
labor  in  and  upon  said  mining  claim  in  the  working 
and  development  thereof  as  aforesaid; 

That  for  the  work  so  performed,  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
more;    and    the    sum  of  Two    hundred    and  ninety 
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'(290.00)   dollars  is  now  due  for  said  labor  so  per- 
formed after  deducting  all  just  credits  and  off-sets; 

That  John  Kuhl  claims,  and  it  is  his  intention 
to  hold,  a  lien  for  the  amount  so  due,  upon  the  said 
Soo  Quartz  Mining  Claim,  the  mine  and  lode  there- 
on, and  therein  situated,  together  with  the  improve- 
ments and  machinery  situated  thereon  or  connected 
therewith,  also  the  leasehold  interest  of  W.  L.  Spauld- 
ing  in  and  to  the  Soo  Mining  Claim  above  described 
which  lease  is  recorded  at  .page  498  Vol.  5,  of  Leases 
in  the  office  of  the  recorder  for  the  Fairbanks  Pre- 
cinct, Fourth  Division,  Alaska,  to  which  reference  is 
made  for  a  more  complete  description  of  said  lease- 
hold interest. 

That  the  Soo  Quartz  Mining  Claim  is  described 
as  follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
direction  300  feet  to  a  post  marked  southeast  cor- 
ner; thence  in  a  westerly  direction  1500  feet  to  a 
post  marked  Southwest  corner;  thence  in  a  northerly 
direction  300  feet  to  a  post  marked  Center  End; 
thence  in  a  northerly  direction  300  feet  to  a  post 
marked  Northwest  Corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  Northeast  Cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning.  Said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  Creek  opposite  creek  claim  Number  9, 
and  is  bounded  on  the  east  by  the  Waterbury  Quartz 
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Mining  Claim;  all  situate  in  the  Fairbanks  Record- 
ing Precinct,  Fourth  Judicial  Division,  Territory  of 
Alaska;  that  the  location  certificate  of  said  Soo 
Quartz  Mining  Claim  is  recorded  at  page  73,  Volume 
12  of  Locations  in  the  office  of  the  Recorder  of  the 
Fairbanks  Precinct,  Alaska,  to  which  reference  is 
hereby  made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien,  is  a  certain  boiler  house, 
with  boiler,  hoist,  five  horsepower  engine  and  three 
stamp  mill  situated  at  the  mouth  of  the  shaft  of  the 
mine  upon  said  Soo  Quartz  Mining  Claim;  also  a 
certain  two  stamp  mill  and  equipment  formerly 
known  as  the  Sutherland  Stamp  Mill,  situate  at  the 
head  of  Dome  creek  opposite  the  Soo  Quartz  Mining 
Claim  and  about  one-quarter  of  a  mile  distant  there- 
from, together  with  the  building  in  which  said  stamp 
mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  president,  L.  B.  Clough  vice  presi- 
dent and  R.  C.  Erchinger  secretary,  are  the  owners 
or  reputed  owners  of  the  said  Soo  Quartz  Mining 
Claim,  and  the  three  stamp  mill  situate  thereon;  and 
the  labor  performed  by  claimant  herein  and  above 
mentioned  was  performed  with  a  knowledge  of  the 
said  Reliance  Mining  Company,  a  corporation,  and 
the  officers  thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
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puted  owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  enclosing  the  same, 
above  described,  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant 
herein  was  employed,  are  the  lessess  or  reputed 
lessees  of  said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last 
item  of  labor  above  mentioned  was  performed. 

JACK  KUHL, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

Jack  Kuhl,  being  first  duly  sworn,' on  oath,  says: 
That  he  is  the  lien  claimant  mentioned  in  the  fore- 
going claim  of  lien;  that  he  has  read  said  claim  of 
lien,  knows  the  contents  thereof,  and  that  the  same 
is  true;  and  that  said  claim  of  lien  contains,  among 
other  things,  a  correct  statement  of  the  claimant's 
demand,  after  deducting  all  just  credits  and  set-offs. 

JACK  KUHL. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  November,  A.  D.  1913. 

(SEAL)  T,  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 
My  commission  will  expire  July  6,  1914. 
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"EXHIBIT  F  I" 
CLAIM  OF  LIEN 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
John  Kuhl,  of  Fairbanks,  Alaska,  has  by  virtue  of 
of  a  contract  heretofore  made  with  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  mining  copartners,  per- 
formed work  and  labor  as  hereinafter  set  forth  as  a 
miner  in  running  tunnels  and  stopes  and  in  the 
working  and  development  of  the  Soo  Quartz  Mining 
Claim  and  the  mine  situate  theron;  and  said  mining 
claim  and  mine  together  with  the  improvements 
thereon  being  at  the  time  the  property  of  the  Re- 
liance Mining  Company,  a  corporation,  organized 
and  existing  under  the  laws  of  Nevada,  and  doing 
business  in  Alaska; 

Sa'd  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  Northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  Creek,  opposite  creek  placer  mining 
claim  Nnumber  9;  said  claim  being  1500  feet  long 
and  600  feet  wide,  the  location  certificate  of  which 
is  recorded  at  page  73,  Vol.  12  of  Locations  in  the 
office  of  the  Recorder  for  the  Fairbanks  Precinct, 
Fourth  Division,  Territory  of  Alaska,  to  which 
reference  is  hereby  made  for  a  complete  description 
of  said  claim. 

That  between  the  9th  day  of  October,  1913,  in- 
clusive, and  the  9th  day  of  November,  1913,  claimant 
performed  as  aforesaid  19  days  labor. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five  dol- 
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lars  .per  day,  besides  board. 

That  for  said  work  there  was  due  claimant  in  wages 
$95.00  dollars,  on  acount  thereof  claimant  received 
$39.25  and  no  more;  That  there  are  no  other  credits 
or  set-offs  against  the  same,  and  there  is  now  due 
claimant  the  sum  of  55.75. 

That  said  W.  L.  Spaulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  lease  hold  interest  in  the  said  Soo  Quartz  Min- 
ing Claim  beginning  June  9th,  1913,  which  is  re- 
corded November  5th,  1913,  at  page  498,  Vol.  5  of 
Leases  of  the  aforesaid  records;  and  he  is  also  the 
owner,  or  reputed  owner,  of  a  two  stamp  mill  and 
equipment  formerly  known  as  the  Sutherland  Stamp 
Mill,  situate  opposite  to,  and  about  one-quarter  mile 
distant  from  Soo  Quartz  Mining  Claim  together  with 
buildings  inclosing  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  iraprovements  therein  and  thereon  situated, 
all  of  which  the  Reliance  Mining  Company  are  the 
owners  or  reputed  owners.  He  also  claims  a  lien 
therefore,  upon  the  lease  hold  interest  in  said  Soo 
Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  two  stamp  mill  of  the 
said  W.  L.  Spaulding  above  described  and  its  equip- 
ment and  buildings  inclosing  the  same. 

That  the  labor  performed  by  claimant  was  per- 
formed  and  done  with   the   knowledge  of  the  said 
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Reliance  Mining  Company  and  its  officers. 

That  since  last  item  of  labor  above  mentioned  was 
performed  thirty  days  has  not  yet  elapsed. 

JACK  KUHL, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

Jack  Kuhl,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  herein;  that  he  has  read 
the  foregoing  claim  of  lien,  knows  the  contents 
thereof,  and  that  the  same  is  true;  That  said  claim 
of  lien  contains  a  correct  statement  of  claimant's 
demand  after  deducting  all  just  credits  and  set-offs. 

JACK  KUHL. 
Subscribed  and  sworn  to  before  me  this  17th  day 
of  November,  1913. 

(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  Alaska. 
My  commission  will  expire  July  6,  1914. 


''EXHIBIT  G" 
CLAIM  OF  LIEN. 
KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
Olie  Simonson,  of  the  Fairbanks  Recording  Precinct, 
Fourth  Division,  Territory  of  Alaska,  has,  by  virtue 
of  an  oral  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  both  of  the 
same  place,  who  are  conducting  mining  operations 
on  the  Soo  Quartz  Mining  Claim  hereinafter  de- 
scribed, and  who  are  reputed  to  be  copartners  con- 
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III 


ducting  the  said  operations  under  the  name  of  the 
SOO  MINING  COMPANY,  performed  labor  as  a 
miner  in  running  tunnels  and  stopes  and  in  the  work- 
ing and  development  of  that  certain  quartz  mining 
claim  known  as  the  Soo  Quartz  Mining  Claim,  and 
the  mine  thereon  and  therein  situated,  which  mining 
claim  is  hereinafter  more  particularly  described; 

That  the  contract  and  reasonable  price  of  such 
labors  so  performed  was  the  sum  of  five  dollars  per 
day,  and  board,  and  the  said  W.  L.  S.paulding  and 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
five  dollars  per  day  and  board  for  such  labor; 

That  between  Sept.  1,  1913,  and  the  8th  day  of 
October,  1913,  inclusive,  under  the  terms  of  said  con- 
tract, said  Olie  Simonson  performed  32  days  labor 
in  and  upon  said  mining  claim  in  the  working  and 
development  thereof  as  aforesaid; 

That  for  the  work  so  performed,  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
more;  and  the  sum  of  One  hundred  and  sixty 
($160.00)  dollars  is  now  due  for  said  labor  so  per- 
formed after  deducting  all  just  credits  and  off-sets. 

That  Olie  Simonson  claims,  and  it  is  his  intention  to 
hold,  a  lien  for  the  amount  so  due,  upon  the  said 
Soo  Quartz  Mining  Claim,  the  mine  and  lode  thereon, 
and  therein  situated,  together  with  the  improve- 
ments and  machinery  situated  thereon  or  connected 
therewith;  also  the  leasehold  interest  of  W.  L. 
Spaulding  in  and  to  the  Soo  Mining  Claim  above 
described  which  lease  is  recorded  at  page  498  Vol.  5 


of  Leases  in  the  office  of  the  Recorder  for  the  Fair- 
banks Precinct,  Fourth  Division,  Alaska,  to  which 
reference  is  made  for  a  more  complete  description  of 
said  leasehold  interest. 

That  the  Soo  Quartz  Mining  Claim  is  described  as 
follows,  to-wit:  Commencing  at  the  point  of  discov- 
ery on  said  claim;  thence  running  in  a  southerly  di- 
rection 300  feet  to  a  post  marked  Southeast  corner; 
thence  in  a  westerly  direction  1500  feet  to  a  post 
marked  Southwest  corner;  thence  in  a  northerly  di- 
rection 300  feet  to  a  post  marked  Center  End;  thence 
in  a  nortrherly  direction  300  feet  to  a  post  marked 
Northwest  Corner;  thence  in  an  easterly  direction 
1500  feet  to  a  post  marked  northeast  Corner;  thence 
in  a  southerly  direction  300  feet  to  the  place  of  be- 
ginning. Said  claim  being  1500  feet  in  length  by 
600  feet  in  width,  and  is  situated  about  one-half 
mile  northwest  of  Pedro  Dome  on  the  right  limit  of 
Dome  Creek  opposite  creek  claim  Number  9,  and  is 
bounded  on  the  east  by  the  'Waterbury  Quartz  Min- 
ing Claim;  all  situate  in  the  Fairbanks  Recording 
Precinct,  Fourth  Judicial  Division,  Territory  of  Alas- 
ka; That  the  location  certificate  of  said  Soo  Quartz 
Mining  Claim  is  recorded  at  page  73,  Vol.  12  of 
Locations  in  the  office  of  the  Recorder  for  the  Fair- 
banks Precinct,  Alaska,  to  which  reference  is  hereby 
made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien,  is  a  certain  boiler  house, 
with  boiler,  hoist,  five  horse  power  engine  and  three 
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Stamp  mill  situated  at  the  mouth  of  the  shaft  of  the 
mine  upon  said  Soo  Quartz  Mining  Claim;  also  a 
certain  two  stamp  mill  and  equipment  formerly 
known  as  the  Sutherland  Stamp  Mill,  situate  at  the 
head  of  Dome  creek  opposite  the  Soo  Quartz  Mining 
Claim  and  about  one-quarter  of  a  mile  distant  there- 
from, together  with  the  building  in  which  said  stamp 
mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  president,  L.  B.  Clough,  vice-presi- 
dent and  R.  C.  Erchinger  secretary,  are  the  owners 
or  reputed  owners  of  the  said  Soo  Quartz  Mining 
Claim,  and  the  three  stamp  mill  situate  thereon;  and 
the  labor  performed  by  claimant  herein  and  above 
mentioned  was  performed  with  a  knowledge  of  the 
said  Reliance  Mining  Company,  a  corporation,  and 
the  officers  thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
puted owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  enclosing  the  same, 
above  described,  except  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant 
herein  was  employed,  are  the  lessees  or  reputed 
lessees  of  said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last  item 
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of  labor  above  mentioned  was  performed. 

S.  A.  MARTIN,  Agent  of 
OLIE  SIMONSON, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

S.  A.  Martin,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  agent  of  the  lien  claimant  above  men- 
tioned; and  that  he  has  read  said  claim  of  lien,  knows 
the  contents  thereof,  has  knowledge  of  the  facts  there- 
in stated,  and  that  the  same  is  true,  and  that  said  claim 
of  lien  contains,  among  other  things,  a  correct  state- 
ment of  the  claimant's  demand,  after  deducting  all 
just  credits  and  set-offs. 

S.  A.  MARTIN, 
Subscribed  and  sworn  to  before  me  this  7th  day 
of  November,  A.  D.  1913. 

(SEAL)  T.  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 
My  commission  will  expire  July  6,  1914. 


''EXHIBIT  G  I" 
CLAIM  OF  LIEN. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  Ole  Simonson,  of  Fairbanks,  Alaska,  has  by  vir- 
tue of  a  contract  heretofore  made  with  W.  L.  Spauld- 
ing  and  Raymond  Brumbaugh,  mining  copartners, 
performed  work  and  labor  as  hereinafter  set  forth 
as  a  miner  in  running  tunnels  and  stopes  and  in  the 
working  and  development  of  the  Soo  Quartz  Mining 
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Claim  and  the  mine  situated  thereon;  and  said 
mining  claim  and  mine  together  with  the  im- 
provements thereon  being  at  the  time  the  property 
of  the  Reliance  Mining  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of  Nevada,  and 
doing  business  in  Alaska; 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  distant  northwest  of  Pedro  Dome  on  the 
right  limit  of  Dome  creek,  opposite  creek  placer  min- 
ing claim  Number  9;  said  claim  being  1500  feet  long 
and  600  feet  wide,  the  location  certifiicate  of  which 
is  recorded  at  page  73,  Vol.  12  of  Locations  in  the 
office  of  the  Recorder  for  the  Fairbanks  Precinct, 
Fourth  Division,  Territory  of  Alaska,  to  which  ref- 
erence is  hereby  made  for  a  complete  description 
of  said  claim. 

That  between  the  9th  day  of  October,  1913,  in- 
cluive,  and  the  9th  day  of  November,  1913,  claimant 
performer  as  aforesaid  25  days  labor. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five  dollars 
per  day,  besides  board. 

That  for  said  work  there  was  due  claimant  in  wages 
$125.00  dollars,  on  account  thereof  claimant  received 
$51.65  and  no  more;  That  there  are  no  other  credits 
or  set-offs  against  the  same,  and  there  is  now  due 
claimant  the  sum  of  $73.35. 

That  said  W.  L.  Spaulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  lease  hold  interest  in  the  said  Soo  Quartz  Min- 
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ing  Claim  beginning  June  9th,  1913,  which  is  re- 
corded November  5th,  1913,  at  page  298,  Vol.  5  of 
Leases  of  the  aforesaid  records;  and  he  is  also  the 
owner,  or  reputed  owner,  of  a  two  stamp  mill  and 
equipment  formerly  known  as  the  Sutherland  Stam.p 
Mill,  situate  opposite  to,  and  about  one-quarter  mile 
distant  from  Soo  Quartz  Mining  Claim  together  with 
buildings  inclosing  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  improvements  therein  and  thereon  situated, 
of  all  of  which  the  Reliance  Mining  Company  are 
the  owners  or  reputed  owners.  He  also  claims  a  lien 
therefore  upon  the  lease  hold  interest  in  said  Soo 
Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  two  stam.p  mill  of  the 
said  W.  L.  Spaulding  above  described  and  its  equip- 
ment and  buildings  inclosing  the  same. 

That  the  labor  performed  by  claimant  was  per- 
formed and  done  with  the  knowledge  of  the  said 
Reliance  Mining  Company  and  its  officers. 

That  since  last  item  of  labor  above  mentioned  was 
performed  thirty  days  has  not  yet  elapsed. 

OLIE  SIMONSON, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

Ole  Simonson,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  herein;  that  he  has  read 
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the   foregoing  claim  of    lien,    knows  the    contents 

thereof,  and  that  the  same  is  true:    That  said  claim 

of  lien   contains  a  correct  statement  of  claimant's 

demand,  after  deducting  all  just  credits  and  set-offs. 

OLIE  SIMONSON. 

Subscribed  and  sworn  to  before  me  this  19th  day 

of  November,  1913. 
'(SEAL)  T.  A.  MARQUAM. 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  July  6,  1914. 


''EXHIBIT  H" 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
Martin  Milland,  of  the  Fairbanks  Recording  Precinct, 
Fourth  Division,  Territory  of  Alaska,  has,  by  virtue 
of  an  oral  contract  heretofore  made  with  W.  L. 
Spaulding  and.  Raymond  Brumbaugh,  both  of  the 
same  place,  who  are  conducting  mining  operations 
on  the  Soo  Quartz  Mining  Claim  herinafter  described, 
and  who  are  reputed  to  be  copartners  conducting 
the  said  operations  under  the  name  of  the  SOO  MIN- 
ING COMPANY,  performed  labor  as  a  blacksmith 
assisting  in  running  tunnels  and  stopes  and  in  the 
working  and  development  of  that  certain  quartz  min- 
ing claim  known  as  the  Soo  Quartz  Mining  Claim, 
and  the  mine  thereon  and  therein  situated  which 
mining  claim  is  hereinafter  more  particularly  de- 
scribed; 

That  the  contract  and  reasonable  price  of  such 
labor  so  performed  v/as  the  sum  of  six  dollars  per 
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day,  and  board,  and  the  said  W.  L.  Spaulding  and 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
five  dollars  per  day  and  board  for  such  labor; 

That  between  August  14,  1913,  and  the  8th  day  of 
October,  1913,  inclusive,  under  the  terms  of  said  con- 
tract, said  Martin  Milland  performed  53)/^  days  labor 
in  and  upon  said  mining  claim  in  the  working  and 
development  thereof  as  a  blacksmith  as  aforesaid; 

That  for  the  work  so  .performed,  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
more,  save  and  except  the  sum  of  $50.00,  and  that 
the  sum  of  Two  hundred  and  seventy-one  ($271.00) 
dollars  is  now  due  for  said  labor  so  performed  after 
deducting  all  just  credits  and  off-sets; 

That  Martin  Milland  claims,  and  it  is  his  intention 
to  hold,  a  lien  for  the  amount  so  due,  upon  the  said 
Soo  Quartz  Mining  Claim,  the  mine  and  lode  thereon, 
and  therein  situated,  together  with  the  improvements 
and  machinery  situated  thereon  or  connected  there- 
with, also  the  lease  hold  interest  of  W.  L.  Spaulding 
in  and  to  the  Soo  Mining  Claim  above  described 
which  lease  is  recorded  at  page  498,  Vol.  5,  of  Leases 
in  the  office  of  the  Recorder  for  the  Fairbanks  Pre- 
cinct, Fourth  Division,  Alaska,  to  which  reference 
is  made  for  a  more  complete  description  of  said  lease 
hold  interest. 

That  the  Soo  Quartz  Mining  Claim  is  described  as 
follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
direction  300  feet  to  a  post  marked  Southeast  Cor- 


152  »^'.  .1.  Martin 

ner;  thence  in  a  westerly  direction  1500  feet  to  a 
post  marked  Southwest  Corner;  thence  in  a  north- 
erly direction  300  feet  to  a  post  marked  Center  End; 
thence  in  a  northerly  direction  300  feet  to  a  post 
marked  Northwest  Corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  Northeast  Cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning.  Said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek  opposite  creek  claim  Nnmber  9, 
and  is  bounded  on  the  east  by  the  Waterbury  Quartz 
Mining  Claim;  all  situate  in  the  Fairbanks  Record- 
ing Precinct,  Fourth  Judicial  Division,  Territory  of 
Alaska;  that  the  location  certifiicate  of  said  Soo 
Quartz  Mining  Claim  is  recorded  at  page  73,  Volume 
12  of  Locations  in  the  office  of  the  Recorder  of  the 
Fairbanks  Precinct,  Alaska,  to  which  reference  is 
hereby  made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien  is  a  certain  boiler  house, 
with  boiler  and  hoist  and  five  horse  power  engine 
and  three  stamp  mill  situated  at  the  mouth  of  the 
shaft  of  the  mine  upon  said  Soo  Quartz  Mining 
Claim;  also  a  certain  two  stamp  mill  and  equipment 
formerly  known  as  the  Sutherland  Stamp  Mill,  situ- 
ate at  the  head  of  Dome  creek  opposite  the  Soo 
Quartz  Mining  Claim  and  about  one-quarter  of  a 
mile  distant  therefrom,  together  with  the  building  in 
which  said  stamp  mil!  is  situated. 
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That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  president,  L.  B.  Clough  vice  president 
and  R.  C.  Erchinger  secretary,  are  the  owners  or 
reputed  owners  of  the  said  Soo  Quartz  Mining  Claim 
and  the  three  stamp  mill  situate  thereon,  and  the 
labor  performed  by  claimant  herein  and  above  men- 
tioned was  performed  with  a  knowledge  of  the  said 
Reliance  Mining  Company,  a  corporation,  and  the 
officers  thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
puted owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  enclosing  the  same, 
above  described  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant  here- 
in was  employed,  are  the  lessees  or  reputed  lessees 
of  said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last  item 
of  labor  above  mentioned  was  performed. 

S.  A.  MARTIN, 
Agent  of  MARTIN  MILLAND, 

Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss. 

S.  A  Martin,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  agent  of  the  lien  claimant  above  men- 
tioned, and  that  he  has  read  said  claim  of  lien,  knows 
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the  contents  thereof,  and  has  knowledge  of  the  facts 
therein  stated,  and  that  the  same  is  true;  and  that 
said  claim  of  lien  contained  among  other  things,  a 
correct  statement  of  the  claimant's  demand  after  de- 
ducting all  just  credits  and  set-offs 

S.  A.  MARTIN. 
Subscribed  and  sworn  to  before  me  this  7th  day  of 
November,  A.  D.  1913, 
(Seal)  T.  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 
My  commission  will  expire  July  6,  \9\^ 


"EXHIBIT  H  r 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  Martin  Milland,  of  Fairbanks,  Alaska,  has,  by 
virtue  of  a  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners, performed  work  and  labor  as  hereinafter 
set  forth  as  a  miner  in  running  tunnels  and  stopes 
and  in  the  working  and  development  of  the  Soo 
Quartz  Mining  Claim  and  the  mine  situate  thereon; 
and  said  mining  claim  and  mine  together  with  the 
inxprovements  thereon  being  at  the  time  the  prop- 
erty of  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  the  laws  of  Nevada, 
and  doing  business  in  Alaska; 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  distant  Northwest  of  Pedro  Dome  on 
the  right  limit  of  Dome  creek,  opposite  creek  placer 
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mining  claim  Number  9;  said  claim  being  1500  feet 
long  and  600  feet  wide,  the  location  certificate  of 
which  is  recorded  at  page  73,  Vol.  12  of  Locations 
in  the  office  of  the  Recorder  for  the  Fairbanks  Pre- 
cinct, Fourth  Division,  Territory  of  Alaska,  to  which 
reference  is  hereby  made  for  a  complete  description 
of  said  claim. 

That  between  the  9th  day  of  October,  1913,  in- 
clusive, and  the  9th  day  of  November,  1913,  claimant 
performed  as  aforesaid  32  days  labor. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five  dollars 
per  day,  besides  board. 

That  for  said  work  there  was  due  claimant  in  wages 
$192.00  dollars,  on  account  thereof  claimant  received 
$69.50  and  no  more;  That  there  are  no  other  credits 
or  set-offs  against  the  same,  and  there  is  now  due 
claimant  the  sum  of  $122.50. 

That  said  W.  L.  S.paulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  leasehold  interest  in  the  said  Soo  Quartz  Mining 
Claim  beginning  June  9th,  1913,  which  is  recorded, 
November  5th,  1913,  at  page  298,  Vol.  5  of  Leases 
of  the  aforesaid  records;  and  he  is  also  the  owner, 
or  reputed  owner,  of  a  two  stamp  mill  and  equipment 
formerly  known  as  the  Sutherland  Stamp  mill,  situ- 
ate opposite  to,  and  about  one-quarter  mile  distant 
from  Soo  Quartz  Mining  Claim  together  with  build- 
ings inclosing  the  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
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due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining;  machinery,  buildings,  stamp 
mill  and  improvements  therein  and  thereon  situated. 
all  of  which  the  Reliance  Mining  Company  are  the 
owners  or  reputed  owners.  He  also  claims  a  lien 
therefore,  upon  the  lease  hold  interest  in  said  Soo 
Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  two  stamp  mill  of  the 
said  W.  L.  Spaulding  as  above  described  and  its 
equipment  and  buildings  inclosing  the  same. 

That  the  labor  performed  by  claimant  was  per- 
formed and  done  with  the  knowledo:e  of  the  said 
Reliance  Mining  Company  and  its  officers. 

That  since  last  item  of  labor  above  mentioned  was 
performed  thirty  days  has  not  yet  elapsed. 

MARTIN  MILLAND, 

Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

Martin  Milland,  being  first  duly  sworn,  on  oath, 
says:  That  he  is  the  lien  claimant  herein;  that  he  has 
read  the  foregoing  claim  of  lien,  knows  the  contents 
thereof,  and  that  the  same  is  true:  That  said  claim 
of  lien  contains  a  correct  statement  of  claimant's 
demand  after  deducting  all  just  credits  and  set-offs. 

MARTIN  MILLAND, 

Subscribed  and  sworn  to  before  me  this  15th  day  of 

November,  1913. 

(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  July  6,  1913. 
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"EXHIBIT  r 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  Steve  Paskalich,  of  the  Fairbanks  Recording 
Precinct,  Fourth  Division,  Territory  of  Alaska,  has, 
by  virtue  of  an  oral  contract  heretofore  made  with 
W.  L.  Spaulding  and  Raymond  Brumbaugh,  both  of 
the  same  place,  who  are  conducting  mining  opera- 
tions on  the  Soo  Quartz  Mining  Claim,  hereinafter 
described,  and  who  are  reputed  to  be  copartners 
conducting  the  said  operations  under  the  name  of 
the  SOO  MINING  COMPANY,  performed  labor  as 
a  miner  in  running  tunnels  and  stopes  and  in  the 
working  and  development  of  that  certain  quartz 
mining  claim  known  as  the  Soo  Quartz  Mining  Claim, 
and  the  mine  thereon  and  therein  situated,  which 
mining  claim  is  hereinafter  more  particularly  de- 
scribed; 

That  the  contract  and  reasonable  price  of  such 
labor  so  performed  was  the  sum  of  five  dollars  per 
day,  and  board,  and  the  said  W.  L.  Spaulding  and 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
five  dollars  per  day  and  board  for  such  labor; 

That  between  September  25th,  1913,  and  the  8th 
day  of  October,  1913,  inclusive,  under  the  terms  of 
said  contract,  said  Steve  Paskalich  performed  13^/2 
days  labor  in  and  upon  said  mining  claim  in  the 
working  and  development  thereof  as  aforesaid; 

That  for  the  work  so  performed,  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
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more;  and  that  the  sum  of  Sixty-seven  and  50-100 
($67.50)  dollars  is  now  due  for  said  labor  so  per- 
formed after  deducting  all  just  credits  and  off-sets; 

That  Steve  Paskalich  claims,  and  it  is  his  intention 
to  hold,  a  lien  for  the  amount  so  due,  upon  the  said 
Soo  Quartz  Mining  Claim,  the  mine  and  lode  there- 
on, and  therein  situated,  together  with  the  improve- 
ments and  machinery  situated  thereon  or  connected 
therewith,  also  the  lease  hold  interest  of  W.  L. 
Spaulding  in  and  to  the  Soo  Mining  Claim  above 
described  which  lease  is  recorded  at  page  498,  Vol.  5, 
of  Leases  in  the  office  of  the  Recorder  for  the  Fair- 
banks Precinct,  Fourth  Division,  Alaska,  to  which 
reference  is  made  for  a  more  complete  description  of 
said  lease  hold  interest. 

That  the  Soo  Quartz  Mining  Claim  is  described 
as  follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
direction  300  feet  to  a  post  marked  Southeast  corner; 
thence  in  a  westerly  direction  1500  feet  to  a  post 
marked  Southwest  Corner;  thence  in  a  northerly 
direction  300  feet  to  post  marked  Center  End: 
thence  in  a  northerly  direction  300  feet  to  a  post 
marked  Northwest  Corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  Northeast  Cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning.  Said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek  opposite  creek  claim  Number  9, 
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and  is  bounded  on  the  east  by  the  Waterbury  Quartz 
Mining  Claim,  all  situated  in  the  Fairbanks  Record- 
ing Precinct  Fourth  Judicial  Division,  Territory  of 
Alaska;  and  that  the  location  certifiicate  of  said  Soo 
Quartz  Mining  Claim  is  recorded  at  page  73,  Volume 
12  of  Locations  in  the  office  of  the  Recorder  of  the 
Fairbanks  Precinct,  Alaska,  to  which  reference  is 
hereby  made. 

That  the  im,provements  and  machinery  upon  which 
claimant  also  claims  a  lien,  is  a  certain  boiler  house 
with  boiler,  hoist,  five  horse  power  engine  and  three 
stamp  mill  situated  at  the  mouth  of  the  shaft  of  the 
mine  upon  said  Soo  Quartz  Mining  Claim;  also  a 
certain  two  stamp  mill  and  equipment  formerly 
known  as  the  Sutherland  Stamp  Mill,  situate  at  the 
head  of  Dome  Creek  opposite  the  Soo  Quartz  Min- 
ing Claim  and  about  one-quarter  of  a  mile  distant 
therefrom,  together  with  the  building  in  which  said 
stamp  mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Ravmond 
Brumbaugh  is  president,  L.  B.  Clough  vice-president 
and  R.  C.  Erchinger  secretary,  are  the  owners  or 
reputed  owners  of  the  said  Soo  Quartz  Mining  Claim 
and  three  stamp  mill  situate  thereon,  and  the  labor 
performed  by  claimant  herein  and  above  mentioned 
was  performed  with  a  knowledge  of  the  said  Reliance 
Mining  Company,  a  corporation,  and  the  officers 
thereof. 
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And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
puted owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  inclosing  the  same, 
above  described,  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant 
herein  was  employed,  are  the  lessees  or  reputed 
lessees  of  said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last  item 
of  labor  above  mentioned  was  performed. 

STEVE   PASKALICH, 

Lien  Claimant. 

United  States  of  America, 
Territory  of  Alaska, — ss: 

Steve  Paskalich,  being  first  duly  sworn,  on  oath, 
says:  That  he  is  the  lien  claimant  mentioned  in  the 
foregoing  claim  of  lien;  and  that  he  has  read  said 
claim  of  lien,  knows  the  contents  thereof,  and  that 
the  same  is  true;  and  that  said  claim  of  lien  contains 
among  other  things,  a  correct  statement  of  the  claim- 
ant's demand  after  deducting  all  just  credits  and 
set-offs. 

STEVE  PASKALICH. 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
November,  A.  D.  1913. 

(SEAL)  T.  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 
My  commission  expires  July  6,  1914. 
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"EXHIBIT  I   1." 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS :  That 
Steve  Paskalich  of  Fairbanks,  Alaska,  has,  by  virtue 
of  a  contract  heretofore  made  with  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  mining  copartners,  per- 
formed work  and  labor  as  hereinafter  set  forth  as  a 
miner  in  running  tunnels  and  stopes  and  in  the 
working  and  dvelopment  of  the  Soo  Quartz  Mining 
Claim  and  the  mine  situate  thereon;  and  said  mining 
claim  and  mine  together  with  the  improvements 
thereon  being  at  the  time  the  property  of  the  Reli- 
ance Mining  Company,  a  corporation  organized  and 
existing  under  the  laws  of  Nevada  and  doing  busi- 
ness in  Alaska; 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek,  opposite  creek  placer  mining 
claim  Number  9;  said  claim  being  1500  feet  long  and 
600  feet  wide,  the  location  certificate  of  which  is  re- 
corded at  page  73,  Vol.  12  of  Locations  in  the  office 
of  the  Recorder  for  the  Fairbanks  Precinct,  Fourth 
Division,  Territory  of  Alaska,  to  which  reference  is 
hereby  made  for  a  complete  description  of  said  claim. 

That  between  the  9th  day  of  October,  1913,  in- 
clusive, and  the  9th  day  of  November,  1913,  claim- 
ant performed  as  aforesaid  25J/2  days  labor. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five  dollars 
per  day,  besides  board. 
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That  for  said  work  there  was  due  claimant  in 
wages  $127.50  dollars,  on  account  thereof  claim- 
ant received  $51.75  and  no  more;  That  there  are  no 
other  credits  or  set-offs  against  the  same,  and  there 
is  now  due  claimant  the  sum  of  $75.75. 

That  said  W.  L.  Spaulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  lease  hold  interest  in  the  said  Soo  Quartz  Min- 
ing Claim  beginning  June  9th,  1913,  which  is  re- 
corded, November  5th,  1913,  at  page  498,  Vol.  5  of 
Leases  of  the  aforesaid  records;  and  he  is  also  the 
owner,  or  reputed  owner,  of  a  two  stamp  mill  and 
equipment  formerly  known  as  the  Sutherland  Stamp 
Mill,  situated  opposite  to,  and  about  one-quarter 
mile  distant  from  Soo  Quartz  Mining  Claim  together 
with  buildings  inclosing  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  improvements  therein  and  thereon  situated, 
all  of  which  the  Reliance  Mining  Company  are  the 
owners,  or  reputed  owners.  He  also  claims  a  lien 
therefore,  upon  the  lease  hold  interest  in  said  Soo 
Quartz  Mining  Claim  by  the  said  W.  L.  Spaulding 
as  aforesaid;  also  two  stamp  mill  of  the  said  W.  L. 
Spaulding  above  described  and  its  equipment  and 
buildings  inclosing  the  same. 

That  the  labor  performed  by  claimant  was  per- 
formed and  done  with  the  knowledge  of  the  said 
Reliance  Mining  Company  and  its  officers. 
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That  since  last  item  of  labor  above  mentioned  was 
performed  thirty  days  has  not  yet  elapsed. 

STEVE  PASKALICH, 

Lien   Claimant, 
United  States  of  America, 
Territoy  of  Alaska, — ss: 

Steve  Paskalich,  being  first  duly  sworn,  on  oath, 
says:  That  he  is  the  lien  claimant  herein;  that  he 
has  read  the  foregoing  claim  of  lien,  knows  the  con- 
tents thereof,  and  that  the  same  is  true:  That  said 
claim  of  lien  contains  a  correct  statement  of  claim- 
ant's demand  after  dedcuting  all  just  credits  and 
set-offs. 

STEVE  PASKALICH. 
Subscribed  and  sworn  to  before  me  this  20th  day 
of  November,  1913. 

(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  July  6,  1914. 


''EXHIBIT  j;' 
CLAIM  OF  LIEN. 
KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
H.  H.  Dech,  of  the  Fairbanks  Recording  Precinct, 
Fourth  Division,  Territory  of  Alaska,  has,  by  virtue 
of  an  oral  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  both  of  the 
same  place,  who  are  conducting  mining  operations 
on  the  Soo  Quartz  Mining  Claim,  hereinafter  de- 
scribed, and  who  are  reputed  to  be  copartners  con- 
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ducting  the  said  operations  under  the  name  of  the 
SOO  MINING  COMPANY,  performed  labor  as  a 
miner  in  running  tunnels  and  stopes  and  in  the  work- 
ing and  development  of  that  certain  quartz  mining 
claim  known  as  the  Soo  Quartz  Mining  Claim,  and 
the  mine  thereon  and  therein  situated,  which  mining 
claim  is  hereinafter  more  particularly  described; 

That  the  contract  and  reasonable  price  of  such 
labor  so  performed  was  the  sum  of  five  dollars  per 
day,  and  board,  and  the  said  'W.  L.  Spaulding  and 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
five  dollars  per  day  and  board  for  such  labor; 

That  between  August  5th,  1913,  and  the  8th  day  of 
October,  1913,  inclusive,  under  the  terms  of  said 
contract,  said  H.  H.  Dech  performed  6V/2  days  labor 
in  and  upon  said  mining  claim  in  the  working  and 
development  thereof  as  aforesaid; 

That  for  the  work  so  performed  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
more  except  the  sum  of  $20.00,  and  that  the  sum  of 
Two  hundred  and  eighty-seven  and  50-100  ($287.50) 
dollars  is  now  due  for  said  labor  so  performed  after 
deducting  all  just  credits  and  offsets. 

That  H.  H.  Dech  claims,  and  it  is  his  intention  to 
hold,  a  lien  for  the  amount  so  due,  upon  the  said 
Soo  Quartz  Mining  Claim,  the  mine  and  lode  thereon, 
and  therein  situated,  together  with  the  improvements 
and  machinery  situated  thereon  or  connected  there- 
with, also  the  lease  hold  interest  of  W.  L.  Spaulding 
in   and  to  the   Soo   Mining   Claim   above    described 
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which  lease  is  recorded  at  page  498,  Vol.  5,  of  Leases 
in  the  office  of  the  Recorder  for  the  Fairbanks  Pre- 
cinct, Fourth  Division,  Alaska,  to  which  reference 
is  made  for  a  more  complete  description  of  said  lease 
hold  interest. 

That  the  Soo  Quartz  Mining  Claim  is  described  as 
follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
direction  300  feet  to  a  post  marked  Southeast  corner; 
thence  in  a  westerly  direction  1500  feet  to  a  post 
marked  Southwest  Corner;  thence  in  a  northely 
direction  300  feet  to  a  post  marked  Center  End; 
thence  in  a  northerly  direction  300  feet  to  a  post 
marked  Northwest  Corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  Northeast  Cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning.  Said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek  opposite  creek  claim  Number  9, 
and  is  bounded  on  the  east  by  the  Waterbury  Quartz 
Mining  Claim,  all  situate  in  the  Fairbanks  Recording 
Precinct,  Fourth  Judicial  Division,  Territory  of 
Alaska;  and  that  the  location  certificate  of  said  Soo 
Quartz  Mining  Claim  is  recorded  at  page  73,  Volume 
12  of  Locations  in  the  office  of  the  Recorder  of  the 
Fairbanks  Precinct,  Alaska,  to  which  reference  is 
hereby  made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien,  is  a  certain  boiler  house 
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with  boiler,  hoist,  five  horse  power  engine  and  three 
stamp  mill  situated  at  the  mouth  of  the  shaft  of  the 
mine  upon  said  Soo  Quartz  Mining  Claim;  also  a 
certain  two  stamp  mill  and  equipment  formerly 
known  as  the  Sutherland  Stamp  Mill,  situate  at  the 
head  of  Dome  Creek  opposite  the  Soo  Quartz  Min- 
ing Claim  and  about  one-quarter  of  a  mile  distant 
therefrom,  together  with  the  building  in  which  said 
stamp  mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  president,  L.  B.  Clough  vice  president 
and  R.  C.  Erchinger  secretary,  are  the  owners  or  re- 
puted  owners  of  the  said  Soo  Quartz  Mining  Claim 
and  three  stamp  mill  situate  thereon,  and  the  labor 
performed  by  claimant  herein  and  above  mentioned 
was  performed  with  a  knowledge  of  the  said  Reliance 
Mining  Company,  a  corporation,  and  the  officers 
thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
puted owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  inclosing  the  same, 
above  described,  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant 
herein  was  employed,  are  the  lessees  or  reputed 
lessees  of  said  mining  property. 

That  thirty  days   has   not  elapsed   since  the  last 
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item  of  labor  above  mentioned  was  performed. 

H.  H.  DECH, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

H.  H.  Deck,  being  first  duly  sworn,  on  oath  says: 
That  he  is  the  lien  claimant  mentioned  in  the  fore- 
going claim  of  lien ;  and  that  he  has  read  said  claim 
of  lien,  knows  the  contents  thereof,  and  that  the 
same  is  true;  and  that  said  claim  of  lien  contained, 
among  other  things,  a  correct  statement  of  the  claim- 
ant's demand  after  deducting  all  just  credits  and 
set-offs. 

H.  H.  DECH, 
Subscribed  and  sworn  to  before  me  this  7th  day 
of  November,   A.   D.    1913. 

(SEAL)  T.  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 
My  commisssion  expires  July  6,  1914. 


'EXHIBIT  J  1" 
CLAIM  OF  LIEN. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  H.  H.  Dech,  of  Fairbanks,  Alaska,  has,  by 
virtue  of  a  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners, performed  work  and  labor  as  hereinafter 
set  forth  as  a  miner  in  running  tunnels  and  stopes 
and  in  the  working  and  development  of  the  Soo 
Quartz  Mining  Claim  and  the  mine  situate  thereon; 
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and  said  mining  claim  and  mine  together  with  the 
improvements  thereon  being  at  the  time  the  prop- 
erty of  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  the  laws  of  Nevada, 
and  doing  business  in  Alaska; 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  Northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek,  opposite  creek  placer  mining 
claim  Number  9;  said  claim  being  1500  feet  long  and 
600  feet  wide,  the  location  certificate  of  which  is 
recorded  at  page  73,  Vol.  12  of  Locations  in  the  office 
of  the  Recorder  for  the  Fairbanks  Precinct,  Fourth 
Division,  Territory  of  Alaka,  to  which  reference  is 
hereby  made  for  a  complete  description  of  said  claim. 

That  between  the  9th  day  of  October,  1913,  in- 
clusive, and  the  9th  day  of  November,  1913,  claim- 
ant performed  as  aforesaid  23  days  labor. 

That  the  contract  and  reasonable  price  of  wages 
for  work  and  labor  so  performed  was  five  dollars 
per  day,  besides  board. 

That  for  said  work  there  was  due  claimant  in 
wages  $72.50  dollars,  on  account  thereof  \nmant 
received  $40.00  and  no  more;  That  there  are  no 
other  credits  or  set-offs  against  the  same,  and  there 
is  now  due  claimant  the  sum  of  $32.50. 

That  said  W.  L.  Spaulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  lease  hold  interest  in  the  said  Soo  Quartz  Min- 
ing Claim  beginning  June  9th,  1913,  which  is  re- 
corded, November  5th,  1913,  at  page  498,  Vol.  5  of 
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Leases  of  the  aforesaid  records;  and  he  is  also  the 
owner,  or  reputed  owner,  of  a  two  stamp  mill  and 
equipment  formerly  known  as  the  Sutherland  Stamp 
Mill,  situate  opposite  to,  and  about  one-quarter  mile 
distant  from  Soo  Quartz  Mining  Claim  together  with 
buildings  inclosing  same. 

The  claimant  hefein  claims  a  lien  for  the  amounts 
due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  improvements  therein  and  thereon  situated, 
all  of  which  the  Reliance  Mining  Company  are  the 
owners,  or  reputed  owners.  He  also  claims  a  lien 
therefore,  upon  the  lease  hold  interest  in  said  Soo 
Quartz  Mining  Claim  by  the  said  W.  L.  Spaulding 
as  aforesaid;  also  two  stamp  mill  of  the  said  W.  L. 
Spaulding  above  described  and  its  equipment  and 
buildings  inclosing  the  same. 

That  the  labor  .performed  by  claimant  was  per- 
formed and  done  with  the  knowledge  of  the  said  Re- 
liance Mining  Company  and  its  officers. 

That  since  last  item  of  labor  above  mentioned  was 
performed  thirty  days  has  not  yet  elapsed. 

H.  H.  DECH, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

H.  H.  Dech,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  herein;  that  he  has  read 
the  foregoing  claim  of  lien,  knows  the  contents 
thereof,  and  that  the  same  is  true;  That  said  claim 
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of  lien   contains  a  correct  statement  of  claimant's 
demand  after  deducting  all  just  credits  and  set-offs. 

H.  H.  DECH. 
Subscribed  and  sworn  to  before  me  this  15th  day 
of  November,  1913. 

(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  July  6,  1914. 


"EXHIBIT  K." 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  Mrs.  H.  H.  Dech,  of  the  Fairbanks  Recording 
Precinct,  Fourth  Division,  Territory  of  Alaska,  has, 
by  virtue  of  an  oral  contract  heretofore  made  with 
W.  L.  Spaulding  and  Raymond  Brumbaugh,  both 
of  the  same  place,  who  are  conducting  mining  op- 
erations on  the  Soo  Quartz  Mining  Claim  hereinafter 
described,  and  who  are  reputed  to  be  copartners  con- 
ducting said  operations  under  the  name  of  the  SOO 
MINING  COMPANY,  performed  labor  as  cook  for 
the  crew  of  miners  and  employes  of  W.  L.  Spaulding 
and  Raymond  Brumbaugh  employed  on,  and  as  such 
cook  assisted  in  the  working  and  development  of 
the  said  mining  claim  and  the  mine  and  lode  situate 
thereon  that  certain  quartz  mining  claim  known  as 
the  Soo  Quartz  Mining  Claim  and  the  mine  thereon 
and  therein  situated,  which  mining  claim  is  herein- 
after more  particularly  described. 

That  the  contract  and   reasonable   price   of  such 


r.^.  W.  L.  F^  pa  Id  in  g  et  al.  Ill 

labor  so  performed  was  the  sum  of  five  dollars  a 
day  and  board,  and  the  said  W.  L.  Spaulding  and 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
five  dollars  a  day  and  board  for  such  labor. 

That  between  July  fourteenth,  1913,  and  the  8th 
day  of  October,  1913,  inclusive,  under  the  terms  of 
said  contract,  said  Mrs.  H.  H.  Dech  performed  81 
days  labor  in  and  upon  said  mining  claim  in  the 
working  and  development  thereof  as  aforesaid. 

That  for  the  work  so  performed,  claimant  re- 
ceived her  board  during  the  time  she  so  worked,  but 
nothing  more;  and  that  the  sum  of  four  hundred  and 
five  ($405.00)  dollars  is  now  due  for  said  labor  so 
performed,  after  deducting  all  just  credits  and  off- 
sets. 

That  Mrs.  H.  H.  Dech  claims,  and  it  is  her  inten- 
tion to  hold  a  lien  for  the  amount  so  due  upon  the 
said  Soo  Quartz  Mining  Claim,  the  mine  and  lode 
thereon  and  therein  situated,  together  with  the  im- 
provements and  machinery  situated  thereon,  or  con- 
nected therewith,  and  hereinafter  described;  also  the 
leasehold  interest  held  by  W.  L.  S.paulding  in  and 
to  the  Soo  Quartz  Mining  Claim  above  mentioned 
from  the  owners  thereof,  the  lease  of  which  is  record- 
ed at  page  498,  Vol.  5  of  Leases  in  the  office  of  the 
recorder  for  the  Fairbanks  Recording  Precinct, 
Fourth  Division,  Alaska,  to  which  record  reference 
is  hereby  made  for  a  more  complete  description  of 
said  leasehold  interest. 

That  the  Soo  Quartz  Mining  Claim  is  described 
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as  follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
direction  300  feet  to  a  post  marked  southeast  corner; 
thence  in  a  westerly  direction  1500  feet  to  a  post 
marked  southwest  corner;  thence  in  a  northerly 
direction  300  feet  to  a  post  marked  Center  End; 
thence  in  a  northely  direction  300  feet  to  a  post 
marked  northwest  corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  northeast  cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning;  said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situate  about  one- 
half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  Creek  opposite  creek  claim  Number 

9,  and  is  bounded  on   the  east  by  the  Waterbury 

—  ■Ill  — 

Quartz  Mining  Claim;  all  situate  in  the  Fairbanks 
Recording  Precinct,  Fourth  Judicial  Division,  Terri- 
tory of  Alaska;  that  the  location  certificate  of  said 
Soo  Quartz  Mining  Claim  is  recorded  at  .page  73,  Vol. 
12  of  Locations,  in  the  office  of  the  Recorder  of  the 
Fairbanks  Precinct,  Alaska,  to  which  reference  is 
hereby  made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien  is  a  certain  boiler  house, 
with  boiler,  hoist,  five  horse  power  f^ngine  and  three 
stamp  mill,  situate  at  the  mouth  of  the  shaft  of  the 
mine  upon  said  Soo  Quartz  Mining  Claim,  also  a 
certain  two  stamp  mill  and  equipment,  formerly 
known  as  the  Sutherland  Stamp  Mill,  situate  at  the 
head  of  Dome  Creek  opposite  the  Soo  Quartz  Min- 


vs.  W.  L.  Spalding  et  at.  173 

ing  Claim  and  about  a  quarter  of  a  mile  distant 
therefrom;  together  with  building  in  which  said 
stamp  mill  is  situated. 

That  the  Reliance  Mining  Comapny,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  .president,  L.  B.  Clough  vice  president 
and  R.  C.  Erchinger  secretary,  are  the  owners  or 
reputed  owners  of  the  said  Soo  Quartz  Mining  Claim 
and  the  three  stamp  mill  situated  thereon.  And 
the  labor  performed  by  claimant  herein  and  above 
mentioned  was  furnished  with  a  knowledge  of  the 
said  Reliance  Mining  Company,  a  corporation,  and 
the  officers  thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
puted owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  inclosing  the  same,  above 
described,  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  re.puted  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  lien  claimant 
herein  was  employed,  are  the  lessees  or  reputed 
lessees  of  said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last 
item  of  labor  above  mentioned  was  performed. 

MRS.  H.  H.  DECH, 
Lien  Claimant. 

United  States  of  America, 
Territory  of  Alaska, — ss: 

Mr.  H.  H.  Dech,  being  first  duly  sworn,  on  oath. 
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says:    That  he  is  the  husband  and  agent  of  the  lien  j 

claimant  mentioned  in  the  foregoing  claim  of  lien; 
that  he  has  read  claim  of  lien,  knows  the  contents 
thereof  and  has  knowledge  of  the  facts  therein 
stated  and  that  the  same  is  true;  and  that  said  claim 
of  lien  contains,  among  other  things,  a  correct  state- 
ment of  the  claimant's  demand,  after  deducting  all 
just  credits  and  set-offs. 

H.  H.  DECH. 
Subscribed  and  sworn  to  before  me  this  7th  day 
of  November,  1913. 

(SEAL)  T.  A.  MARQUAM. 

Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  commission  expires  July  6,  1914. 


''EXHIBIT  K  1." 
CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  Mrs.  H.  H.  Dech  of  Fairbanks,  Alaska,  has,  by 
virtue  of  a  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners, performed  work  and  labor  as  hereinafter 
set  forth  as  a  cook  thereby  assisting  in  the  work 
of  running  tunnels  and  stopes  and  in  the  working 
and  development  of  the  Soo  Quartz  Mining  Claim 
and  the  mine  situate  thereon;  and  said  mining  claim 
and  mine  together  with  the  improvements  thereon 
being  at  the  time  the  property  of  the  Reliance  Min- 
ing Company,  a  corporation  organized  and  existing 
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under  the  laws  of  Nevada,  and  doing  business  in 
Alaska. 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  Northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek,  opposite  creek  placer  mining 
claim  Number  9;  said  claim  being  1500  feet  long  and 
600  feet  wide,  the  location  certificate  of  which  is 
recorded  at  page  73,  Vol.  12  of  Locations  in  the 
oiFice  of  the  Recorder  for  the  Fairbanks  Precinct, 
Fourth  Division,  Territory  of  Alaska,  to  which 
reference  is  hereby  made  for  a  complete  description 
of  said  claim. 

That  between  the  9th  day  of  October,  1913,  in- 
clusive, and  the  14th  day  of  November,  1913,  claimant 
performed  as  aforesaid  33^/2  days  labor. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five  dollars 
per  day,  besides  board. 

That  for  said  work  there  was  due  calimant  in 
wages  $167.50  dollars,  on  account  thereof  claimant 
received  $57.85  and  no  more;  That  there  are  no 
other  credits  or  set-offs  against  the  same,  and  there 
is  now  due  claimant  the  sum  of  $109.65. 

The  said  W.  L.  Spaulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  leasehold  interest  in  the  said  Soo  Quartz  Min- 
ing Claim  beginning  June  9th,  1913,  which  is  re- 
corded, November  5th,  1913,  at  page  498,  Vol.  5  of 
Leases  of  the  aforesaid  records;  and  he  is  also  the 
owner,  or  reputed  owner,  of  a  two  stamp  mill  and 
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equipment  formerly  known  as  the  Sutherland  Stamp 
Mill,  situate  opposite  to,  and  about  one-quarter  mile 
distant  from  Soo  Quartz  Mining  Claim  together  with 
buildings  inclosing  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  improvements  therein  and  thereon  situated, 
all  of  which  the  Reliance  Mining  Company  are  the 
owners  or  reputed  owners.  He  also  claims  a  lien 
therefore,  upon  the  leasehold  interest  in  said  Soo 
Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  two  stamp  mill  of  the  said 
W.  L.  Spaulding  above  described  and  its  equipment 
and  buildings  inclosing  the  same. 

That  the  labor  performed  by  claimant  was  per- 
formed and  done  with  the  knowledge  of  the  said 
Reliance  Mining  Corapany  and  its  officers. 

That  since  last  item  of  labor  above  mentioned  was 
performed  thirty  days  has  not  yet  elapsed. 

MRS.  DECH, 

Lien   Claimant. 

United  States  of  America, 
Territory  of  Alaska, — ^^ss: 

Mrs.  H.  H.  Dech,  being  first  duly  sworn,  on  oath, 
says:  That  he  is  the  lien  claimant  herein;  that  he 
has  read  the  foregoing  claim  of  lien,  knows  the  con- 
tents thereof,  and  that  the  same  is  true:  That  said 
claim  of  lien  contains  a  correct  statement  of  claimant's 
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demand  after  deducting  all  just  credits  and  set-offs. 

MRS.  DECH. 
Subscribed  and  sworn  to  before  me  this  18th  day 
of  November,  1913. 
'(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  July  6th,  1914. 


"EXHIBIT  Lr 
CLAIM   OF   LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  Hugh  Ferry  of  the  Fairbanks  Recording  Pre- 
cinct, Fourth  Division,  Territory  of  Alaska,  has,  by 
virtue  of  an  oral  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Rrumbaugh,  both  of  the 
same  place,  who  are  conducting  mining  operations 
on  the  Soo  Quartz  Mining  Claim  hereinafter  describ- 
ed, and  who  are  reptued  to  be  copartners  conduct- 
ing the  said  operations  under  the  name  of  the  SOO 
MINING  COMPANY,  performed  labor  as  a  miner  in 
running  tunnels  and  stopes  and  in  the  working  and 
development  of  that  certain  quartz  mining  claim 
known  as  the  Soo  Quartz  Mining  Claim,  and  the 
mine  thereon  and  therein  situated,  which  mining 
claim  is  thereinafter  more  particularly  described; 

That  the  contract  and  reasonable  price  of  such 
labor  so  performed  was  the  sum  of  five  dollars  per 
day,  and  board,  and  the  said  W.  L.  Spaulding  and 
Raymond  Brumbaugh  agreed  to  pay  claimant  herein 
five  dollars  per  day  and  board  for  such  labor; 
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That  between  September  13,  1913  and  the  8th 
day  of  October,  1913,  inclusive,  under  the  terms  of 
said  contract,  said  Hugh  Ferrry  performed  twenty-six 
(26)  days  labor  in  and  upon  said  mining  claim  in  the 
working  and  development  thereof  as  aforesaid; 

That  for  the  work  so  performed,  claimant  received 
his  board  during  the  time  he  so  worked,  ,but  nothing 
more;  and  that  the  sum  of  one  hundred  and  thirty 
($130.00)  dollars  is  now  due  for  said  labor  so  per- 
formed after  deducting  all  just  credits  and  off-sets; 

That  Hugh  Ferry  claims,  and  it  is  his  intention 
to  hold,  a  lien  for  the  amount  so  due,  upon  the  said 
Soo  Quartz  Mining  Claim,  the  mine  and  lode  thereon, 
and  therein  situated,  together  with  the  improvements 
and  machinery  situated  thereon  or  connected  there- 
with, also  the  leasehold  interest  of  W.  L.  Spaulding 
in  and  to  the  Soo  Mining  Claim  above  described 
which  lease  is  recorded  at  page  498,  Vol.  5,  of  Leases 
in  the  office  of  the  recorder  for  the  Fairbranks  Pre- 
cinct, Fourth  Division,  Alaska,  to  which  reference  is 
made  for  a  more  complete  description  of  said  lease- 
hold interest. 

That  the  Soo  Quartz  Mining  Claim  is  described  as 
follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
direction  300  feet  to  a  post  marked  Southeast  corner, 
thence  in  a  westerly  direction  1500  feet  to  a  post 
marked  Southwest  Corner;  thence  in  a  northerly 
direction  300  feet  to  a  post  marked  Center  End; 
thence  in  a  northerly  direction   300  feet  to  a  post 
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marked  Northwest  Corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  northeast  Cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning.  Said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  creek  opposite  creek  claim  Number 
9,  and  is  bounded  on  the  east  by  the  Waterbury 
Quartz  Mining  Claim,  all  situate  in  the  Fairbanks 
Recording  Precinct,  Fourth  Judicial  Division,  Terri- 
tory of  Alaska;  and  that  the  location  certificate  of 
said  Soo  Quartz  Mining  Claim  is  recorded  at  page 
73  Volume  12  of  locations  in  the  office  of  the  Re- 
corder of  the  Fairbanks  Precinct,  Alaska,  to  which 
reference  is  hereby  made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien,  is  a  certain  boiler  house 
with  boiler,  hoist,  five  horse  power  engine  and  three 
stamp  mill  situated  at  the  mouth  of  the  shaft  of  the 
mine  u,pon  said  Soo  Quartz  Mining  Claim;  also  a 
certain  two  stamp  mill  and  equipment  formerly  known 
as  the  Sutherland  Stamp  Mill,  situated  at  the  head 
of  Dome  Creek  opposite  the  Soo  Quartz  Mining 
Claim  and  about  one-quarter  of  a  mile  distant  there- 
from, together  with  the  building  in  which  said  stamp 
mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  president,  L.  B.  Clough  vice  president 


180  S.  A,  Martin 

and  R.  C.  Erchinger  secretary,  are  the  owners  or 
reputed  owners  of  the  said  Soo  Quartz  Mining  Claim 
and  three  stan;p  mill  situate  thereon,  and  the 
labor  performed  by  claimant  herein  and  above 
mentioned  was  performed  with  a  knowledge  of  the 
said  Reliance  Mining  Company,  a  corporation,  and 
the  officers  thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or 
reputed  owner  of  all  the  machinery,  stamp  mil!  and 
equipment,  and  the  building  enclosing  the  same, 
above  described,  except  the  said  three  stamp  Mill 

That  the  said  W,  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  said  claimant 
herein  was  employed,  are  the  lessees  or  reputed 
lessees  of  said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last 
item  of  labor  above  mentioned  was  performed. 

HUGH  FERRY, 

Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

Hugh  Ferry  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  mentioned  in  Hie  fore- 
going claim  of  lien;  and  that  he  has  read  said  claim 
of  lien,  knows  the  contents  thereof,  and  that  tlie 
same  is  true;  and  that  said  claim  of  lien  contains, 
among    other    things,    a    correct    statement    of    (he 

claimant's  demand  after  deducting  all  just  credits  and 

set-offs. 

HUGH  FERRY. 
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Subscribed  and  sworn  to  before  me  this  7th  day 
of  November  A.  D.  1913. 

(SEAL)  T.  A.  MARQUAM, 

A  Notary  Public  for  District  of  Alaska. 

My  commission  will  expire  July  6,  1914. 


'EXHIBIT  L  1." 
CLAIM  OF  LIEN. 

KNOWN  ALL  MEN  BY  THESE  PRESENTS: 
That  Hugh  Ferry  of  Fairbanks,  Alaska,  has,  by 
virtue  of  a  contract  theretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  Co- 
partners, performed  work  and  as  hereinafter  set 
forth  as  a  miner  in  running  tunnels  and  stopes  and 
in  the  working  and  development  of  the  Soo  Quartz 
Mining  Claim  and  the  mine  situate  thereon;  and  said 
mining  claim  and  mine  together  with  the  improve- 
ments thereon  being  at  the  time  the  property  of  the 
Reliance  Mining  Company,  a  corporation  organized 
and  existing  under  the  laws  of  Nevada,  and  doing 
business  in  Alaska; 

Said  Soo  Quartz  Mining  Claim  is  situated  about 
one-half  mile  Northwest  of  Pedro  Dome  on  the 
right  limit  of  Dome  creek,  opposite  creek  placed  min- 
ing claim  Number  9;  said  claim  being  1500  feet  long 
and  600  feet  wide,  the  location  certificate  of  which 
is  recorded  at  page  73,  Vol.  12  of  Locations  in  the 
office  of  the  Recorder  for  the  Fairbanks  Precinct, 
Fourth  Division,  Territory  of  Alaska,  to  which 
reference  is  hereby  made  for  a  complete  description  of 
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said  claim. 

That  between  the  9th  day  of  October,  1913,  in- 
clusive, and  the  9th  day  of  November,  1913,  claimant 
performed  as  aforesaid  28  days  labor. 

That  the  contract  and  reasonable  price  of  wages  for 
said  work  and  labor  so  performed  was  five  dollars 
per  day,  besides  board. 

That  for  said  work  there  was  due  claimant  in 
wages  $140.00  dollars,  on  account  thereof  claimant 
received  $56.81  and  no  more;  That  there  are  no 
other  credits  or  set-offs  against  the  same,  and  there 
is  now  due  claimant  the  sum  of  $83.19. 

That  the  said  W.  L.  Spaulding  was  at  the  time 
mentioned  herein  the  owner  or  reputed  owner  of  a  ten 
year  leasehold  interest  in  the  said  Soo  Quartz  Min- 
ing Claim  beginning  June  9th,  1913,  which  is  re- 
corded, November,  5th,  1913,  at  page  498,  Vol.  5 
of  Leases  of  the  aforesaid  records;  and  he  is  also 
the  owner,  or  reputed  owner,  of  a  two  stamp  mill 
and  equipment  formerly  known  as  the  Sutherland 
Stamp  Mill,  situate  opposite  to,  and  about  one-quarter 
mile  distant  from  Soo  Quartz  Mining  Claim  together 
with  buildings  inclosing  same. 

That  claimant  herein  claims  a  lien  for  the 
amounts  due  as  aforesaid  upon  the  said  Soo  Quartz 
Mining  Claim  and  the  mining  machinery,  buildings, 
stamp  and  improvements  therein  and  thereon  situat- 
ed, all  of  which  the  Reliance  Mining  Corapany  are 
the  owners  or  reputed  owners.  He  also  claims  a 
lien  therefore,   upon  the  leasehold   interest   in  said 
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Soo  Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  two  stamp  of  the  said 
W.  L.  Spaulding  above  described  and  its  equipment 
and  buildings  inclosing  the  same. 

That  the  labor  .performed  by  claimant  was  per- 
formed and  done  with  the  knowledge  of  the  said 
Reliance  Mining  Company  and  its  officers. 

That  since  last  item  of  labor  above  mentioned 
was  performed 'thirty  days  has  not  yet  elapsed. 

HUGH  FERRY, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

Hugh  Ferry,  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  herein;  that  he  has  read 
the  foregoing  claim  of  lien,  knows  the  contents  there- 
of, and  that  the  same  is  true;  That  said  claim  of 
lien  contains  a  correct  statement  of  claimants  de- 
mand after  deducting  all  just  credits  and  set-offs. 

HUGH  FERRY. 

Subscribed  and  sworn  to  before  me  this  18  day  of 
November,  1913. 

(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  July  6,  1914. 


^'EXHIBIT  M." 
CLAIM   OF   LIEN. 
KNOW   ALL    MEN    BY   THESE    PRESENTS: 
That  Louis  Behl  of  the  Fairbanks  Recording  Pre- 
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cinct,  Fourth  Division,  Territory  of  Alaska,  has,  by 
virtue  of  an  oral  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  both  of  the 
same  ijlace,  who  are  conducting  mining  operations 
on  the  Soo  Quartz  Mining  Claim  hereinafter  describ- 
ed, and  who  are  reputed  to  be  copartners  conduct- 
ing the  said  operations  under  the  name  of  the  SOO 
MINING  COMPANY,  performed  labor  as  a  miner 
in  running  tunnels  and  stopes  and  in  the  working 
and  development  of  that  certain  quartz  mining  claim 
known  as  the  Soo  Quartz  Mining  Claim,  and  the 
mine  thereon  and  therein  situated,  which  mining 
claim  is  hereinafter  more  .particularlyr  described; 

That  the  contract  and  reasonable  price  of  such 
labor  so  performed  was  the  sum  of  five  dollars 
per  day,  and  board,  and  the  said  W.  L.  Spaulding 
and  Raymond  Brumbaugh  agreed  to  pay  claimant 
herein  five  dollars  per  day  and  board  for  such 
labor; 

That  between  August  Third,  1913,  and  the  1st  day 
of  November,  1913,  inclusive,  under  the  terms  of 
said  contract,  said  Louis  Behl  performed  seventy- 
three  (73)  days  labor  in  and  upon  said  mining  claim 
in  the  working  and  development  thereof  as  aforesaid; 

That  for  the  work  so  performed,  claimant  received 
his  board  during  the  time  he  so  worked,  but  nothing 
more  except  the  sum  of  $35.25  and  that  the  sum  of 
Three  hundred  twenty-nine  and  75-100  ($329.75) 
dollars  is  now  due  for  said  labor  so  performed  after 
deducting  all  just  credits  and  off-sets; 
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That  Louis  Behl  claims,  and  it  is  his  intention  to 
hold,  a  lien  for  the  amount  so  due,  upon  the  said  Soo 
Quartz  Mining  Claim,  the  mine  and  lode  thereon  and 
therein  situated,  together  with  the  im^provements  and 
machinery  situated  thereon  or  connected  therewith, 
also  the  leasehold  interest  of  W.  L.  Spaulding  in 
and  to  the  Soo  Mining  Claim  above  described  which 
lease  is  recorded  at  page  498  Vol.  5,  of  Leases  in  the 
office  of  the  recorder  for  the  Fairbanks  Precinct, 
Fourth  Division,  Alaska,  to  which  reference  is  made 
for  a  more  complete  description  of  said  leasehold 
interest. 

That  the  Soo  Quartz  Mining  Claim  is  described 
as  follows,  to-wit:  Commencing  at  the  point  of  dis- 
covery on  said  claim;  thence  running  in  a  southerly 
direction  300  feet  to  a  post  marked  Southeast  corner; 
thence  in  a  westerly  direction  1500  feet  to  a  post 
marked  Southwest  Corner;  thence  in  a  northerly  di- 
rection 300  feet  to  a  post  marked  Center  End: 
thence  in  a  northerly  direction  300  feet  to  a  post 
marked  Northwest  Corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  northeast  Cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning.  Said  claim  being  1500  feet  in 
length  by  600  feet  in  width,  and  is  situated  about 
one-half  mile  northwest  of  Pedro  Dome  on  the 
right  limit  of  Dome  creek  opposite  creek  claim 
Number  9,  and  is  bounded  on  the  east  by  the  Water- 
burry  Quartz  Mining  Claim;  all  situate  in  the  Fair- 
banks Recording  Precinct,  Fourth  Judicial  Division, 
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Territory  of  Alaska;  that  the  location  certificate 
of  said  Soo  Quartz  Mining  Claim  is  recorded  at 
page  73  Volume  12  of  Locations  in  the  office  of 
the  Recorder  of  the  Fairbanks  Precinct,  Alaska,  to 
which  reference  is  hereby  made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien,  is  a  certain  boiler,  hoist, 
five  horse  power  engine  and  three  stamp  mill  situated 
at  the  mouth  of  shaft  of  the  mine  upon  said  Soo 
Quartz  Mining  Claim;  also  a  certain  two  stamp  mill 
and  equipment  formerly  known  as  the  Sutherland 
Stamp  Mill,  situate  at  the  head  of  Dome  Creek  op- 
posite the  Soo  Quartz  Mining  Claim  and  about  one- 
quarter  of  a  mile  distant  therefrom,  together  with  the 
building  in  which  said  stamp  mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  president,  L.  B.  Clough  vice  president 
and  R.  C.  Erchinger  secretary,  are  the  owners  or 
reputed  owners  of  the  said  Soo  Quartz  Mining  Cliam 
and  three  stamp  mill  situate  thereon;  and  the  labor 
performed  by  claimant  herein  and  above  mentioned 
was  performed  with  a  knowledge  of  the  said  Re- 
liance Mining  Company,  a  corporation,  and  the  of- 
ficers thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or 
reputed  owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  building  enclosing  the  same, 
above  described,  except  the  said  three  stamp  mill. 
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That  the  said  W.  L.  Spaulding  and  Raymond  Brum- 
baugh, re.ptued  to  be  copartners  in  the  mining  of  said 
property,  and  by  whom  the  said  claimant  herein  was 
employed,  are  the  lessees  or  reputed  lessees  of  said 
mining  property. 

That  thirty  days  has  not  elapsed  since  the  last 
item  of  labor  above  mentioned  was  performed. 

LOUIS  BEHL, 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

Louis  Behl  being  first  duly  sworn,  on  oath,  says: 
That  he  is  the  lien  claimant  mentioned  in  the  fore- 
going claim  of  lien;  that  he  has  read  said  claim  of 
line,  knows  the  contents  thereof,  and  that  the  same 
is  true;  and  that  said  claim  of  lien  contains,  among 
other,  a  correct  statement  of  the  claimant's  demand, 
after  deducting  all  just  credits  and  set-offs. 

LOUIS    BEHL. 
Subscribed  and  sworn  to  before  me  this  29th  day  of 
November,  A.  D.  1913. 
(SEAL)  T.  A.  MARQUAM, 

A   Notary   Public   for    District   of   Alaska. 
My  commission  expires  July  6,  1914. 


''EXHIBIT  Nr 

CLAIM    OF    LIEN. 

KNOWN  ALL  MEN   BY  THESE   PRESENTS: 

That  Wm.  Ahlmarkr,  of  the  Fairbranks  Recording 

Precinct,  Fourth  Division,  Territory  of  Alaska,  has, 
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by  virtue  of  an  oral  contract  heretofore  made  with 
W.  L.  Spaulding  and  Raymond  Brumbaugh,  both  of 
the  same  palce,  who  are  conducting  mining  operations 
on  the  Soo  Quartz  Mining  Claim  hereinafter  describ- 
ed, and  who  are  reputed  to  be  copartners  conducting 
said  operations  under  the  name  of  the  SOO  MINING 
COMPANY,  performed  labor  in  delivering  wood 
upon  the  Soo  Mining  Claim  and  performing  work 
upon  said  mining  claim,  all  of  which  was  in  aid  of 
the  working  and  development  of  the  said  mining 
claim  and  the  mine  and  lode  thereon  situated,  said 
mining  claim  being  that  certain  quartz  mining  claim 
known  as  the  Soo  Quartz  Mining  Claim  and  the 
mine  thereon  and  therein  situated,  which  mining 
claim  is  hereinafter  more  particularly  described. 

That  the  contract  and  reasonable  pirce  of  such 
labor  so  performed  was  the  sum  of  five  dollars  a 
day  and  board  for  himself  and  five  dollars  per  day 
and  board  for  team,  and  the  said  W.  L.  Spaulding 
and  Raymond  Brumbaugh  agreed  to  pay  calimant 
herein  five  dollars  a  day  and  board  for  such  labor, 
and  five  dollars  per  day  and  board  for  said  team. 

That  between  July  12th,  1913,  and  the  8th  day  of 
October,  1913,  inclusive,  under  the  terms  of  said 
contract  said'Wm.  Ahlmark  performed  76J/2  days  labor 
in  and  upon  and  around  said  mining  claim  in  the 
working  and  development  thereof  as  aforesaid,  and 
67J/2  days   for  team. 

That  for  the  work  so  performed,  claimant  received 
his,    and    his   teams   board   during   the    time    he   so 
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worked,  but  nothing  more,  save  and  except  the  sum 
of  $112.00  for  team  hire,  and  that  the  sum  of  $382.50 
dollars  is  now  due  for  said  labor  so  performed,  and 
$225.00  for  hire  of  team  after  deducting  all  just 
credits  and  off-sets. 

That  Wm.  Ahlmark  claims,  and  it  is  his  intention 
to  hold  a  lien  for  the  amount  so  due  upon  the  said 
Soo  Quartz  Mining  Claim,  the  mine  and  lode  thereon 
and  therein  situated,  together  with  improvements  and 
machinery  situated  thereon,  or  connected  therewith, 
and  hereinafter  described,  also  the  leasehold  interest 
held  by  W.  L.  Spaulding  in  and  to  the  Soo  Quartz 
Mining  Claim  above  mentioned  the  lease  of  which  is 
recorded  at  page  498,  Vol.  5  of  Leases  in  the  office 
of  the  recorder  for  the  Fairbanks  Precinct,  Fourth 
Division,  Aalska,  and  to  which  reference  is  hereby 
made  for  a  more  compelte  descri,ption  of  said  lease- 
hold interest. 

That  the  Soo  Quartz  Mining  Claim  is  described 
as  follows,  to-wit:  Commencing  at  the  point  of 
discovery  on  said  claim;  thence  running  in  a  south- 
erly direction  300  feet  to  a  post  marked  southeast 
corner;  thence  in  a  westerly  direction  1500  feet  to 
a  post  marked  southwest  corner;  thence  in  a  north- 
erly direction  300  feet  to  a  post  marked  Center 
End;  thence  in  a  northerly  direction  300  feet  to  a 
post  marked  northwest  corner;  thence  in  an  easterly 
direction  1500  feet  to  a  post  marked  northeast  cor- 
ner; thence  in  a  southerly  direction  300  feet  to  the 
place  of  beginning;   said  claim  being    1500   feet  in 
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length  by  300  feet  in  width,  and  is  situate  about 
one-half  mile  northwest  of  Pedro  Dome  on  the  right 
limit  of  Dome  Creek  opposite  creek  claim  Number 
9,  and  is  bounded  on  the  east  by  the  Waterbury 
Quartz  Mining  Claim;  all  situate  in  the  Fairbanks 
Recording  Precinct,  Fourth  Judicial  Division,  Terri- 
tory of  Alaska;  That  the  location  certificate  of  said 
Soo  Quartz  Mining  Claim  is  recorded  at  page  73, 
Volume  12  of  Locations,  in  the  office  of  the  Recorder 
of  the  Fairbanks  Precinct,  Alaska,  to  which  reference 
is  hereby  made. 

That  the  improvements  and  machinery  upon  which 
claimant  also  claims  a  lien  is  a  certain  boiler  house 
with  boiler  and  hoist,  five  horse-power  engine  and 
three  stamp  mill  situate  at  the  mouth  of  the  shaft  of 
the  mine  upon  said  Soo  Quartz  Mining  Claim,  also  a 
certain  two  stamp  mill  and  equipment,  formerly 
known  as  the  Sutherland  Stamp  Mill,  situate  at  the 
head  of  Dome  Creek  opposite  the  Soo  Quartz  Mining 
Claim  and  about  a  qaurter  of  a  mile  distant  there- 
from; together  with  the  buildings  in  which  said  stamp 
mill  is  situated. 

That  the  Reliance  Mining  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  of  which  Raymond 
Brumbaugh  is  president,  L.  B.  Clough  vice  president 
and  R.  C.  Erchinger  secretary,  are  the  owners  or 
reputed  owners  of  the  said  Soo  Quartz  Mining  Claim, 
and  the  three  stamp  mill  situate  thereon.  And  the 
labor  performed  by  calimant  herein  and  above  men- 
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tioned  was  furnished  with  a  knowledge  of  the  said 
Reliance  Mining  Company,  a  corporation,  and  the 
officers  thereof. 

And  the  said  W.  L.  Spaulding  is  the  owner  or  re- 
puted owner  of  all  the  machinery,  stamp  mill  and 
equipment,  and  the  buildings  inclosing  the  same, 
above  described,  except  the  said  three  stamp  mill. 

That  the  said  W.  L.  Spaulding  and  Raymond 
Brumbaugh,  reputed  to  be  copartners  in  the  mining 
of  said  property,  and  by  whom  the  lien  complaint 
was  employed,  are  the  lessees  or  reputed  lessees  of 
said  mining  property. 

That  thirty  days  has  not  elapsed  since  the  last  item 
of  labor  above  mentioned  was  performed. 

WM.  AHLMARK, 
Lien  Claimant. 

United  States  of  America, 
Territory  of  Alaska, — ss: 

Wm.  Ahlmark,  being  first  duly  sworn,  on  oath, 
says:  That  he  is  the  lien  claimant  mentioned  in  the 
foregoing  claim  of  lien;  that  he  has  read  said  claim  of 
lien,  knows  the  contents  thereof,  and  that  the  same 
is  true;  and  that  said  claim  of  lien  contains  among 
other  thing  a  correct  statemnet  of  claimant's  de- 
mand, after  deducting  all  just  credits  and  set-offs. 

WM.  AHLMARK. 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
November,  1913. 
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(SEAL)  T.  A.  MARQUAM. 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  July  6,  1914. 


'EXHIBIT  N  1." 

CLAIM  OF  LIEN. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  Wm.  Ahlmark  of  Fairbanks,  Alaska,  has,  by 
virtue  of  a  contract  heretofore  made  with  W.  L. 
Spaulding  and  Raymond  Brumbaugh,  mining  co- 
partners, performed  work  and  labor  as  hereinafter 
set  forth  as  a  teamster  in  hauling  wood  and  supplies 
and  also  hired  one  team  to  S,palding  and  Brumbaugh 
thereby  aiding  in  the  work  of  running  tunnels  and 
stopes  and  in  the  working  and  development  of  the 
Soo  Quartz  Mining  Claim  and  the  mine  situate  there- 
on; and  said  mining  claim  and  mine  together  with 
the  improvements  thereon  being  at  the  time  the 
property  of  the  Reliance  Mining  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of 
Nevada,  and  doing  business  in   Alaska; 

Said  Soo  Quartz  Mining  claim  is  situated  about 
one-half  mile  Northwest  of  Pedro  Dome  on  the 
right  limit  of  Dome  creek,  opposite  creek  placer  min- 
ing claim  Number  9;  said  claim  being  1500  feet  long 
and  600  feet  wide,  the  location  certificate  of  which 
is  recorded  at  page  73,  Vol.  12  of  Locations  in  the 

office  of  the  Recorder  for  the  Fairbranks  Precinct, 
Fourth  Division,  Territory  of  Alaska,  to  which  refer- 
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ence  is  hereby  made  for  a  complete  description  of  said 
claim. 

That  between  the  9th  day  of  October,  1913,  in- 
clusive, and  the  9th  day  of  November,  1913,  claimant 
performed  as  aforesaid  25  days  labor  and  hired  to 
the  said  Spaulding  and  Brumbaugh  one  team  of 
horses  which  were  used  on  said  claim  for  a  period 
of  26  days. 

That  the  contract  and  reasonable  price  of  wages 
for  said  work  and  labor  so  performed  was  five 
dollars  per  day,  besides  board  and  the  reasonable 
and  contract  price  for  the  hire  of  said  team  was 
$5.00  per  day  and  their  board. 

That  for  said  work  there  was  due  claimant  in 
wages  $125.00  dollars,  on  account  thereof  claimant 
received  nothing;  That  there  are  no  other  credits  or 
set-offs  against  the  same,  and  there  is  now  due 
claimant  the  sum  of  $125.00.  That  for  the  hire  of 
said  team  there  was  due  claimant  $130.00  of  which 
$115.00  has  been  paid  and  there  is  now  due  therefore 
$15.00. 

That  said  W.  L.  Spaulding  was  at  the  time  men- 
tioned herein  the  owner  or  reputed  owner  of  a  ten 
year  leasehold  interest  in  the  said  Soo  Quartz  Min- 
ing Claim  beginning  June  9th,  1913,  which  is  re- 
corded, November,  5th,  1913,  at  page  498,  Vol  5  of 
Leases  of  the  aforesaid  records;  and  he  is  also  the 
owner,  or  reputed  owner,  of  a  two  stamp  mill  and 
equipment  formerly  known  as  the  Sutherland  Stamp 
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Mill,  situate  opposite  to,  and  about  one-quarter  mile 
distant  from  Soo  Quartz  Mining  Claim  together  with 
buildings  inclosing  same. 

That  claimant  herein  claims  a  lien  for  the  amounts 
due  as  aforesaid  upon  the  said  Soo  Quartz  Mining 
Claim  and  the  mining  machinery,  buildings,  stamp 
mill  and  improvements  therein  and  thereon  situated, 
all  of  which  the  Reliance  Mining  Company  are  the 
owners  or  reputed  owners.  He  also  claim  a  lien 
therefore,  upon  the  leasehold  interest  in  said  Soo 
Quartz  Mining  Claim,  owned  by  the  said  W.  L. 
Spaulding  as  aforesaid;  also  two  stamp  mill  of  the 
said  W.  L.  Spaulding  above  described  and  its  equip- 
ment and  buildings  inclosing  the  same. 

That  the  labor  performed  by  claimant  and  the  hir- 
ing of  said  team  was  performed  and  done  with  the 
knowledge  of  the  said  Reliance  Mining  Company  and 
its  officers. 

That  since  last  item  of  labor  above  mentioned  was 
performed  thirty  days  has  not  yet  elapsed  nor  has 
a  period  of  v30  days  expired  since  the  last  day  of 
the  hiring  of  said  team. 

WM.   AHLMARK. 
Lien  Claimant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

Wm.  Ahlmark,  being  first  duly  sworn,  on  oath, 
says:  That  he  is  the  lien  claimant  herein;  that  he 
has  read  the  foregoing  claim  of  lien,  knows  the  con- 
tents thereof,  and  that  the  same  is  true:    That  said 
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claim  of  lien  contains  a  correct  statement  of  claim- 
ant's demand  after  deducting  all  just  credits  and 
set-offs. 

WM.  AHLMARK. 
Subscribed  and  sworn  to  before  me  this  17  day  of 
November,  1913. 
'(SEAL)  T.  A.  MARQUAM, 

Notary  Public  for  Alaska. 
My  commission  expires  July  6,  1914. 
United  States, 
Territory  of  Alaska, — ss: 

S.  A.  Martin,  being  first  duly  sworn,  upon  oath, 
deposes  and  says:  That  he  is  the  plaintiff  in  the 
within  entitled  action;  that  he  has  read  the  foregoing 
complaint,  knows  the  contents  thereof,  and  that  the 
same  is  true,  as  he  verily  believes. 

S.  A.  MARTIN. 
Subscribed  and  sworn  to  before  me  this  8th  day  of 
January,  1914. 

(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  July  6,  1914. 
(Indorsed:     Filed  in  the  District  Court,  Territory 
of  Alaska,  4th  Div.,  Jan.  23,  1914,  Angus  McBride, 
Clerk,  by  P.  R.  Wagner,  Deputy. 


[Title  of  Court  and  Cause.] 

Admission  of  Service. 

Service  of  Summons  and  Complaint  in  the  forego- 
ing action  is  hereby  admitted  this  23rd  day  of  Janu- 
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ary,  A.  D.  1914,  in  behalf  of  W.  L,  Spaulding,  Ray- 
mond Brumbaugh,  and  Reliance  Mining  Company, 
and  service  by  the  United  States  Marshal  is  hereby 
waived,  and  pleading  in  behalf  of  said  defendants 
will  be  filed  in  said  cause  within  thirty  (30)  days 
from  the  date  hereof. 

Fairbanks,  Alaska,  January  23,  A.  D.   1914. 
M'GOWAN  &  CLARK  and  J.  K.  BROWN, 

Attorneys    for    Defendants    Spaulding,    Brum- 
baugh, and  Reliance  Mining  Company. 

Due  service  hereof  admitted  this  26th  day  of 
January,  1914  T.  A,  Marquam,  Attorney  for  Plain- 
tiff. 

Endorsed:  Filed  in  the  District  Court  territory 
of  Alaska,  4th  Division,  Jan  26  1914  Angu  McBride, 
Clerk. 


[Title  of  Court  and  Cause.] 

Motion  to  Strike. 

Comes  now  the  defendant  W.  L.  Spaulding, 
appearing  separately,  and  moves  this  court  to 
strike  from  the  complaint  herein,  the  following  parts 
and  portions,  to-wit: 

I. 

(a)  Paragraph  VI  of  the  first  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(b)  Paragraph  VIII  of  the  first  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
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contained    are    sham,   frivolous,    irrelevant    and   re- 
dundant; 

(c)  Paragraph  IX  of  the  first  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant. 

(d)  PlaintifTs  Exhibit  A,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

II. 

(a)  Paragraph  VI  of  the  second  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

'(b)  Paragraph  VIII  of  the  second  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous  and  irrelevant  and  re- 
dundant; 

(c)  Paragraph  IX  of  the  second  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(d)  Plaintiff's  Exhibit  Al,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on  its 
face  that  it  contains  lienable  and  non-lienable  items 
so  intermingled  and  commingled  that  they  cannot 
be  segregated. 
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III. 

(a)  Paragraph  VI  of  the  third  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant. 

(b)  Paragraph  VIII  of  the  third  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(c)  Paragraph  IX  of  the  third  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(d)  Plaintiffs  Exhibit  B,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

IV. 

(a)  Paragraph  VI  of  the  fourth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(b)  Paragraph  VIII  of  the  fourth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(cT  Paragraph  IX  of  the  fourth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained    are   sham,    frivolous,    irrelevant    and    re- 
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dundant; 

(d)  Plaintiffs  Exhibit  B  1,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

V. 

(a)  Paragraph  VI  of  the  fifth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(b)  Paragraph  VIII  of  the  fifth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(c)  Paragraph  IX  of  the  fifth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(d)  Plaintiff's  Exhibit  C,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

VI. 

(a)  Paragraph  VI  of  the  sixth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(b)  Paragraph  VIII  of  the  sixth  cause  of  action. 
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upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(c)  Paragraph  IX  of  the  sixth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(d)  Plaintiff's  Exhibit  C  1,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

VII. 
'(a)   Paragraph  VI  of  the  seventh  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained    are   sham,    frivolous,    irrelevant    and    re- 
dundant; 

(b)  Paragraph  VIII  of  the  seventh  cause  of  action,, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(c)  Paragraph  IX  of  the  seventh  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(d)  Plaintiff's  Exhibit  D,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 
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VIII. 

(a)  Paragraph  VI  of  the  eighth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(b)  Paragraph  VIII  of  the  eighth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(c)  Paragraph  IX  of  the  eighth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(d)  Plaintiff's  Exhibit  D  1,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

IX. 
'(a)  Paragraph  VI  of  the  ninth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained    are    sham,    frivolous,    irrelevant    and    re- 
dundant; 

(b)  Paragraph  VIII  of  the  ninth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(c)  Paragraph  IX  of  the  ninth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained   are    sham,    frivolous,    irrelevant    and    re- 
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dundant; 

(d)  Plaintiff's  Exhibit  E,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

X. 

(a)  Paragraph  VI  of  the  tenth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(b)  Paragraph  VIII  of  the  tenth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrevelant  and  re- 
dundant; 

(c)  Paragraph  IX  of  the  tenth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(d)  Plaintiff's  Exhibit  E  1,  upon  the  ground  that 
same,  which  is  a  purorted  notice  of  lien,  shows  on  its 
face  that  it  contains  lienable  and  non-lienable  items 
so  intermingled  and  commingled  that  they  cannot 
be  segregated. 

XI. 

'(a)  Paragraph  VI  of  the  eleventh  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(b)   Paragraph  VIII  of  the  eleventh  cause  of  action, 
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upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(c)  Paragraph  IX  of  the  eleventh  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
durant; 

(d)  Plaintiff's  Exhibit  F,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XII. 

(a)  Paragraph  VI  of  the  twelfth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(b)  Paragraph  VIII  of  the  twelfth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(c)  Paragraph  IX  of  the  twelfth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(d)  Plaintiff's  Exhibit  F  1,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 
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XIII. 

^(a)  Paragraph  VI  of  the  thirteenth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant. 

(b)  Paragraph  VIII  of  the  thirteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant. 

(c)  Paragraph  IX  of  the  thirteenth  cause  of  ac- 
tion, upon  the  grounds  that  the  matter  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(d)  Plaintiff's  Exhibit  G,  upon  the  ground  that 
same  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XIV. 

(a)  Paragraph  VI  of  the  fourteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(b)  Paragraph  VIII  of  the  fourteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  fourteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 


redundant; 

(d)  Plaintiff's  Exhibit  G  1,  upon  the  ground  that 
same,  wihch  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XV. 

(a)  Paragraph  VI  of  the  fourteenth  cause  of  ac- 
tion '(page  3d)  upon  the  ground  that  the  matters  and 
things  therein  contained  are  sham,  frivolous,  irrele- 
vant and  redundant; 

(b)  Paragraph  VIII  of  the  fourteenth  cause  of 
action  (page  3d)  upon  the  ground  that  the  matters 
and  things  therein  contained  are  sham,  frivolous,  ir- 
relevant and  reundant; 

(c)  Paragraph  IX  of  said  fourteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(d)  Plaintiff's  Exhibit  H,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XVI. 

(a)  Paragraph  VI  of  the  fifteenth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(b)  Paragraph  VIII   of  the   fifteen   cause   of  ac- 
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tion,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  fifteenth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(d)  Plaintiff's  Exhibit  H  1,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XVII. 
^(a)  Paragraph  VI   of  the  sixteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(b)  Paragraph  VIII  of  the  sixteenth  cause  of  ac- 
tion, upon  theg  round  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  sixteenth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
contained  are  sham,  frivolous,  irrelevant  and  re- 
dundant; 

(d)  Plaintiff's  Exhibit  I,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 
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XVIII. 

(a)  Paragraph  VI  of  the  seventeenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(b)  Paragraph  VIII  of  the  seventeenth  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
theerin  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  seventeenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(d)  Plaintiff's  Exhibit  I  1,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XIX. 

(a)  Paragraph  VI  of  the  eighteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

'(b)  Paragraph  VIII  of  the  eighteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

'(c)  Paragraph  IX  of  the  eighteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
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redundant; 

(d)  Plaintiffs  Exhibit  J,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XX. 

(a)  Paragraph  VI  of  the  nineteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(b)  Paragraph  VIII  of  the  nineteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
contained  therein  are  sham,  frivolous,  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  nineteenth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(d)  Plaintiff's  Exhibit  J  1,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they 
cannot  be  segregated. 

XXI. 

(a)  Paragraph  VI  of  the  twentieth  cause  of  action, 
upon  the  ground  that  the  matters  and  things  therein 
conained  are  sham,  frivolous,  irrelevant  and  redund- 
ant. 

(b)  Paragraph  VIII  of  the  twentieth  cause  of  ac- 
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tion,  Upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

'(c)  Paragraph  IX  of  the  twentieth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(d)  Plaintiff's  Exhibit  K,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XXII. 

(a)  Paragraph  VI  of  the  twenty-first  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(b)  Paragraph  VIII  of  the  twenty-first  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  twenty-first  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(d)  Plaintiff's  Exhibit  K  1,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
Its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 
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XXIII. 

(a)  Paragraph  VI  of  the  twenty-second  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(b)  Paragraph  VIII  of  the  twenty-second  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  twenty-second  cause  of 
action,  upon  the  ground  that  the  matters  ?nd  thmgs 
therein  contained  are  sham,  frivolous,  irreleva  v:  and 
redundant; 

'(d)  Plaintiff's  Exhibit  L,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-benable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XXIV. 

(a)  Paragraph  VI  of  the  twenty-third  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(b)  Paragraph  VIII  of  the  twenty-third  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  twenty-third  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
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redundant; 

(d)  Plaintiff's  Exhibit  L  1,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XXV. 

(a)  Paragraph  VI  of  the  twenty-fourth  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant;  n         V/? 

(b)  Pargraph  VIII  of  the  twenty^llSd  cauke  of 
action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  twenty-fourth  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
contained  therein  are  sham,  frivolous,  irrelevant  and 
redundant; 

(d)  Plaintiff's  Exhibit  M,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on 
its  face  that  it  contains  lienable  and  non-lienable 
items  so  intermingled  and  commingled  that  they  can- 
not be  segregated. 

XXVI. 

(a)  Paragraph  VI  of  the  twenty-fifth  cause  of  ac- 
tion, upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

'(b)   Paragraph  VIII   of  the  twenty-fifth  cause  of 
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action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  twenty-fifth  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

'(d)  Plaintiffs  Exhibit  N,  upon  the  ground  that 
same  which  is  a  purported  notice  of  lien,  shows  on  its 
face  that  it  contains  lienable  and  non-lienable  items 
so  intermingled  and  commingled  that  they  cannot  be 
segregated. 

XXVII. 

(a)  Paragraph  VI  of  the  twenty-sixth  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(b)  Paragraph  VIII  of  the  twenty-sixth  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrelevant  and 
redundant; 

(c)  Paragraph  IX  of  the  twenty-sixth  cause  of 
action,  upon  the  ground  that  the  matters  and  things 
therein  contained  are  sham,  frivolous,  irrevelant  and 
redundant; 

(d)  Plaintiffs  Exhibit  N  1,  upon  the  ground  that 
same,  which  is  a  purported  notice  of  lien,  shows  on  its 
face  that  it  contains  lienable  and  non-lienable  items  so 
intermingled  and  commingled  that  they  cannot  be 
segregated. 
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XXVIII. 

From  the  prayer  of  plaintiff's  complaint,  the  fol- 
lowing words  in  paragraph  I  thereof,  commencing  in 
the  second  line:  "for  the  sum  of  two  hundred  fifty- 
two  and  25-100  ($252.25)  dollars  for  expenses  for 
preparing  and  filing  said  liens,  and  for  attorney's 
fees  in  the  sum  of  two  thousand  twenty-five 
'($2025.00)  dollars;  all  aggregating  the  sum  of  seven 
thousand  four  hundred  forty-two  and  .08-100 
($7442.08)  dollars,  together  with  interest  thereon 
until  paid,"  upon  the  ground  that  the  matters  and 
things  therein  contained  are  sham,  frivolous,  irrele- 
vant  and   redundant. 

JOHN  K.  BROWN  and 
McGOWAN  &  CLARK, 
Attorneys  for  Said  Defendant. 


[Title  of  Court  and  Cause.] 

Motion  to  Make  More  Definite  and  Certain. 

Comes  now  the  defendant  W.  L.  Spaulding,  above 
named  appearing  separately,  and  moves  this  court  to 
require  plaintiff  to  make  his  complaint  more  definite 
and  certain,  in  the  following  particulars,  to-wit: 

By  setting  forth  in  paragraph  V  of  plaintiffs  first, 
second,  third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth, 
fourteenth.  (2),  fifteenth,  sixteenth,  seventeenth  eigh- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty-sec- 
ond, twenty-third,  tv/enty-fourth,  twenty-fifth,  and 
twenty-sixth  causes  of  action,  and  each  of  them,  what 
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portion  of  the  labor  described  therein  was  performed 
in  running  tunnels,  what  portion  in  opening  stopes, 
what  portion  in  working  and  extracting  the  ore  from 
said  mine  and  what  portion  in  developing  and  im- 
proving said  mine  and  what  portion  in  milling  the 
ore  taken  therefrom  and  in  w^*at  way  said  labor 
so  alleged  tr  have  been  performed  was  of  the  value 
to  said  mining  property  alleged  therein. 

McGO'WAN   &   CLARK, 
JOHN  K.  BROWN, 
Attorneys  for  Said  Deft. 
(Indorsed:)   Filed  in  the  District  Court,  Territory 
of  Alaska,  4th  Div.,  Feb.  27,  1914.    Angus  McBride, 
Clerk. 

Court  Journal  No.  12,  page  877: 

R.  S.  Martin,  Plaintiff,  vs.  W.  L.  Spaulding 
et  al.,  Defendants. — Order  denying  motions. — Now 
on  this  day  came  on  for  hearing;  1st,  motion  of 
defendant  W.  L.  Spaulding  to  strike  and  make  more 
definite  and  certain;  2nd,  motion  of  defendant  W.  L. 
Spaulding  to  strike  and  make  more  definite  and 
certain;  and  3rd,  motion  of  defendant  Reliance  Min- 
ing Company  to  strike  and  make  more  definite  and 
certain;  T.  A.  Marquam  appearing  for  and  in  behalf 
of  plaintiff,  John  A.  Clark  of  McGowan  &  Clark,  ap- 
pearing in  behalf  of  defendants.  After  argument 
thereon  by  the  respective  attorneys  and  the  Court 
being  duly  and  fully  advised  in  the  premises,  denies 
said  motions  and  each  of  them,  to  which  ruling  the 
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defendants  except  and  exception  is  allowed. 

The  defendants  were  given   five   (5)   days  within 
which  to  plead  further. 


[Title  of  Court  and  Cause.] 

Stipulation  Relative  to  Matters  to  Be  Inserted  in 

Record  On  Appeal. 

It  is  hereby  stipulated  by  and  between  the  at- 
torneys for  appellants  and  appellee  that  the  separate 
motions  to  strike  and  the  motions  to  make  more 
definite  and  certain  of  Raymond  Brumbaugh,  W.  L. 
Spaulding,  and  Reliance  Mining  Company  are  identi- 
cal so  far  as  the  wording  thereof  is  concerned,  and 
that,  in  the  printing  of  said  record,  but  one  of  said 
motions  need  be  inserted  in  said  record,  and  that, 
in  lieu  of  the  insertion  of  the  other  two  motions, 
this  stipulation  shall  be  inserted  therein. 

Dated  at  Fairbanks,  Alaska,  this  30th  day  of 
November,  1915. 

McGOWAN   &   CLARK, 
JOHN  K.  BROWN, 
Attorneys  for  Appellants. 
MORTON  E.  STEVENS, 
Attorneys  for  Appellee. 
(Indorsed:     Filed   in   the   District  Court  for  the 
Territory   of   Alaska,   4th    Div.    Dec   8    1915   J.    E. 
Clark  By  Sidney  Stewart  Deputy) 
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[Title  of  Court  and  Cause.] 

Demurrer  of  Defendant  Reliance  Mining  Company 

to  Complaint. 

The  above  named  defendant,  Reliance  Mining 
Company,  hereby  demurs  to  the  first  cause  of  action 
set  forth  in  the  complaint  herein,  upon  the  follow- 
ing grounds,   to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said  first 
cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

II. 
Said   defendant   demurs   to   the   second   cause   of 
action   set   forth   in   said   complaint,   upon   the   fol- 
lowing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
second  cause  of  action ; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

III. 
Said    defendant    demurs    to    the    third    cause    of 
action  set  forth  in  said  complaint,  upon  the  following 
grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said  third 
cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 


vs.  W.  L.  Spalding  et  al.  217 

IV. 

Said  defendant  demurs  to  the  fourth  cause  of 
action  set  forth  in  said  complaint,  upon  the  following 
grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
fourth  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

V. 
Said  defendant  demurs  to  the  fifth  cause  of  action 
set    forth    in    said    complaint,    upon    the    following 
grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said  fifth 
cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

VI. 
Said  defendant  demurs  to  the  sixth  cause  of  action 
set    forth    in    said    complaint,    upon    the    following 
grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said  sixth 
cause  of  action : 

2.  That  the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

VII. 
Said  defendant  demurs  to  the  seventh   cause   of 
action  set  forth  in  said  complaint,  upon  the  following 
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grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
seventh  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

VIII. 
Said   defendant   demurs   to   the    eighth    cause   of 
action  set  forth  in  said  complaint,  upon  the  following 
grounds,  to-wit: 

1.  That  it  a^ppears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said  eighth 
cause  of  action ; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

IX. 
Said  defendant  demurs  to  the  ninth  cause  of  action 
set    forth    in    said    complaint,    upon    the    following 
grounds,   to-wit: 

1.  That  it  appears  from  the  face  thereof  that 
the  court  had  no  jurisdiction  of  the  subject  of  said 
ninth  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

X. 

Said  defendant  demurs  to  the  tenth  cause  of 
action  set  forth  in  said  complaint,  upon  the  follow- 
ing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said  tenth 
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cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XI. 

Said  defendant  demurs  to  the  eleventh  cause  of 
action  set  forth  in  said  complaint,  upon  the  follow- 
ing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that 
the  court  has  no  jurisdiction  of  the  subject  of  said 
eleventh  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XII. 
Said   defendant  demurs  to   the   twelfth    cause   of 
action  set  forth  in  said  complaint,  upon  the  follow- 
ing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
twelfth  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XIII. 
Said  defendant  demurs  to  the  thirteenth  cause  of 
dCtion  set  forth  in  said  complaint,  upon  the  follow- 
ing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
thirteenth  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 
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XIV. 

Said  defendant  demurs  to  the  fourteenth  cause 
of  action  set  forth  in  said  complaint,  upon  the  fol- 
lowing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
fourteenth    cause    of   action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XV. 
Said  defendant  demurs  to  the  fourteenth  cause  of 
action  set  forth  in  said  complaint  '(page  3d),  upon 
the  following  grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
fourteenth  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XVI. 
Said  defendant  demurs  to  the  fifteenth  cause  of 
action  set  forth  in  said  complaint,  upon  the  following 
grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said  fif- 
teenth cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XVII. 
Said  defendant  demurs  to  the  sixteenth  cause  of 
action  set  forth  in  said  complaint,  upon  the  follow- 
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ing  grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said  six- 
teenth cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XVIII. 
Said  defendant  demurs  to  the  seventeenth  cause 
of  action  set  forth  in  said  complaint,  upon  the  fol- 
lowing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that 
the  court  has  no  jurisdiction  of  the  subject  of  said 
seventeenth  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XIX. 
Said   defendant   demurs   to   the   eighteenth   cause 
of  action  set  forth  in  said  complaint,  upon  the  fol- 
lowing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
eighteenth  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XX. 

Said  defendant  demurs  to  the  nineteenth  cause  of 
action  set  forth  in  said  complaint,  upon  the  following 
grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court   has    no   jurisdiction   of   the    subject    of   said 
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nineteenth  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XXI. 

Said  defendant  demurs  to  the  twentieth  cause  of 
action  set  forth  in  said  complaint,  upon  the  grounds, 
to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
twentieth   cause  of  action. 

2,  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XXII. 
Said  defendant  demurs  to  the  twenty-first  cause  of 
action  set  forth  in  said  complaint,  upon  the  following 
grounds,  to-wit: 

1,  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
twenty-first  cause  of  action ; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XXIII. 
Said  defendant  demurs  to  the  twenty-second  cause 
of  action  set  forth  in  said  complaint,  upon  the  follow- 
ing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
twenty-second  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 
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XXIV. 

Said  defendant  demurs  to  the  twenty-third  cause 
of  action  set  forth  in  said  complaint,  upon  the  fol- 
lowing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
twenty-third  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XXV. 
Said  defendant  demurs  to  the  twenty-fourth  cause 
of  action  set  forth  in  said  complaint,  upon  the  fol- 
lowing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said  twenty- 
fourth  cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XXVI. 
Said  defendant  demurs  to  the  twenty-fifth  cause 
of  action  set  forth  in  said  complaint,  upon  the  fol- 
lowing grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said 
twenty-fifth  cause  of  action ; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

XXVII. 
Said  defendant  demurs  to  the  twenty-sixth  cause 
of  action  set  forth  in  said  complaint,  upon  the  follow- 
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ing  grounds,  to-wit: 

1.  That  it  appears  from  the  face  thereof  that  the 
court  has  no  jurisdiction  of  the  subject  of  said  twen- 
ty-sixth cause  of  action; 

2.  That  the  same  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

McGOWAN  &  CLARK, 
JOHN  K.  BROWN, 
Attorneys  for  said  Defendant. 
Due  service  of  the  within  demurrer  and  receipt 
of  a  copy  thereof  are  hereby  acknowledged  this  19th 
day  of  March  1914. 

T.  A.  MARQUAM, 
Attorney  for  Plaintiff. 
(Indorsed:   Filed   in  the   District  Court  Territory 
of  Alaska  4th  Div.  Mar  19  1914       Angus  McBride 
Clerk.) 


[Title  of  Court  and  Cause.] 

Stipulation  Relative  to  Matters  to  Be  Inserted  in 

Record  On  Appeal. 

It  is  stipulated  by  and  between  the  attorneys  for 
appellants  and  appellee  that  the  separate  demurrers 
filed  by  the  defendants  Raymond  Brumbaugh,  W.  L. 
Spaulding,  and  Reliance  Mining  Company  are  identi- 
cal, and  that  but  one  of  said  demurrers  need  be  print- 
ed in  the  record,  and  in  lieu  of  inserting  the  demur- 
rers filed  by  the  other  two  defendants,  this  stipula- 
tion may  be  inserted  in  said  record. 

Dated    at    Fairbanks,    Alaska,    this    30th    day    of 
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November  1915. 

McGOWAN  &  CLARK, 
JOHN  K.  BROWN, 
Attorneys  for  Appellants. 
MORTON  E.  STEVENS, 
Attorneys  for  Appellee. 
(Indorsed:     Filed  in   the   District  Court   for  the 
Territory   of   Alaska,   4th    Div.    Dec.   8    1915   J.    E. 
Clark  Clerk  By  Sidney  Stewart  Deputy) 
Court  Journal  No.   12,  p.  905: 
1995  S.  A.  Martin,  Plaintiff,  vs.  W.  L.  Spaulding 
et  al. — Order   overruling   demurrers. — Now   on   this 
day  the  demurrers  of  defendants  to  plaintiffs  com- 
plaint herein  having  been  previously  heard  and  sub- 
mitted to  the  Court  for  its  decision,  T.  A.  Marquam 
in  behalf  of  plaintiff  and  John  A.  Clark  of  McGowan 
&  Clark  and  John  K.  Brown  in  behalf  of  defendants 
being  present  in  open  Court,  and  the  Court  being 
duly  and  fully  advised  in  the  premises,  it  is  ordered 
that  said  demurrers  be  and  they  are  hereby  over- 
ruled and  defendants  are  given  five  (5)  days  within 
which  to  file  their  answer  herein. 


[Title  of  Court  and  Cause.] 

Answer  of  Reliance  Mining  Company. 

The  above  named  defendant,  Reliance  Mining  Com- 
pany, for  its  answer  to  the  complaint  of  the  plain- 
tiff, 

I. 

Denies    each    and    every    allegation    contained    in 
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paragraph  I  of  each  and  every  separate  cause  of 
action  contained  and  set  forth  in  plaintiff's  com,plaint 
herein. 

II. 

Denies  each  and  very  allegation  contained  in 
paragraph  III  of  each  and  every  separate  cause  of 
action  contained  and  set  forth  in  plaintiff's  complaint 
herein. 

III. 

Denies  each  and  every  allegation  contained  in 
paragraph  IV  of  each  and  every  separate  cause  of 
action  contained  and  set  forth  in  plaintiff's  complaint 
herein. 

IV. 

Denies  each  and  every  allegation  contained  in 
paragraph  V  of  each  and  every  separate  cause  of 
action  contained  and  set  forth  in  plaintiffs  complaint 
herein. 

V. 

Denies  each  and  every  allegation  contained  in 
paragraph  VII  of  each  and  every  separate  cause  of 
action  contained  and  set  forth  in  plaintiff's  complaint 
herein. 

VI. 

Denies  each  and  every  allegation  contained  in 
paragraph  IX  of  each  and  every  separate  cause  of 
action  contained  and  set  forth  in  plaintiff's  con;plaint 
herein. 

VII. 

Denies   any   knowledge   or   information   sufficient 
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to  form  a  belief  as  to  each  anid  every  allegation  con- 
tained and  set  forth  in  plaintiffs  complaint  herein. 

VIII. 

Denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  each  and  every  allegation  con- 
tained in  paragraph  VIII  of  each  and  every  separate 
cause  of  action  contained  and  set  forth  in  plaintiff's 
complaint  herein. 

IX. 

Denies  each  and  every  allegation  contained  in 
paragraph  X  of  each  and  every  separate  cause  of 
action  contained  and  set  forth  in  plaintiffs  complaint 
herein,  excepting  the  first  and  second  causes  of 
action  therein  contained  and  set  forth. 

And  the  said  defendant,  for  a  further  and  af- 
firmative defense  to  plaintiffs  complaint  herein, 
alleges: 

I. 

That  at  all  the  times  mentioned  in  plaintiffs  com- 
plaint the  said  defendant,  the  Reliance  Mining  Com- 
pany, was  and  now  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Nevada  and  was  and  is  the  owner  of  the  Soo 
Quartz  Mining  claim  mentioned  and  described  in 
plaintiffs  complaint  herein. 

II. 

That  prior  to  the  commencement  of  any  of  the 
work  alleged  in  said  complaint,  or  in  any  of  the 
causes  of  action  therein,  to  have  been  performed 
either  by  the  said  .plaintiff  in  this  action,  or  any  of 
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his  assignors,  as  set  forth  in  the  different  causes 
of  action  contained  in  said  complaint,  this  de- 
fendant caused  to  be  posted  upon  said  SOO  Quartz 
Mining  Claim,  at  the  times,  in  the  places  and  in  the 
manner  requred  by  law,  notices  in  writing,  whereby 
this  defendant  gave  notice  to  any  and  all  persons 
that  it  would  not  be  responsible  for  any  debts,  con- 
tracted or  incurred  by  any  lessees  or  laymen  working 
or  operating  said  SOO  Quartz  Mining  Claim,  under 
any  lease  thereof,  or  otherwise,  and  whether  such 
debt  should  be  for  labor  performed,  material  fur- 
nished, or  for  any  other  cause;  and  that  any  and  all 
persons  performing  labor  or  furnishing  material  for 
the  development,  operation  or  working  of  said  SOO 
Quartz  Mining  Claim  should  look  only  to  the  per- 
sons by  whom  they  were  employed,  respectively,  to 
perform  such  labor  or  furnish  such  material,  for 
the  payment  therefor. 

WHEREFORE  said  defendant  demands  judgment 
that  the  plaintiff  take  nothing  by  his  said  action 
and  that  it  have  judgment  against  plaintiff  for  its 

costs  and  disbursements  incurred  herein. 

McGOWAN   &  CLARK, 

JOHN  K.  BROWN, 

Attorneys  for  Said  Defendant. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

RAYMOND  BRUMBAUGH,  being  first  duly 
sworn,  on  oath  deposes  and  says  that  he  is  the  Presi- 
dent of  the  Reliance  Mining  Company,  the  defendant 
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cororation  making  the  foregoing  answer,  and  makes 
this  verification  in  its  behalf  as  such  officer;  that  he 
has  read  the  foregoing  answer,  knows  the  contents 
thereof,  and  the  same  is  true  as  he  verily  believes. 

RAYMOND  BRUMBAUGH. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  May,  1914. 

(SEAL)  ANGUS  McBRIDE, 

Clerk  District  Court,   for  the   District  of  Alaska, 

Fourth  Division. 

Due  service  of  the  within  answer  and  receipt 
of  a  copy  thereof  are  hereby  acknowledged  this  24th 
day  of  April  1914,  and  it  is  hereby  agreed  that  said 
answer  may  stand  as  a  good  and  sufficient  answer 
in  form  to  each  and  every  cause  of  action  contained 
an  dset  forth  in  the  complaint  herein,  and  verification 
is  hereby  waived  until  Raymond  Brumbaugh  arrives 
in  town. 

T.  A.  MARQUAM, 
Attorney  for  Plaintiff. 

(Indorsed:  Filed  in  the  District  Court  Territory  of 
Alaska  4th  Div.  Apr  25  1914  Angus  McBride 
Clerk.^') 


[Title  of  Court  and  Cause.] 

Answer  of  W.  L.  Spaulduiig  and  Raymond  Brumbaugh 

The  above  named  defendants'  W.  L.  Spaulding  and 
Raymond  Brumbaugh,  sued  herein  as  mining  co- 
partners conducting  mining  operations  under  the 
name  of  Soo  Mining  Company,  and  W.  L.  Spaulding, 
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individually,   for  their  answer  to  the  complaint  of 

the  plaintiff, 

I. 

Deny  each  and  every  allegation  contained  in  para- 
graph I  of  each  and  every  separate  cause  of  action 

contained  and  set  forth  in  plaintiffs  complaint  herein. 

II. 
Deny  each  and  every  allegation  contained  in  para- 
graph III  of  each  and  every  separate  cause  of  action 
contained  and  set  forth  in  plaintiffs  complaint  herein. 

III. 
Deny  each  and  every  allegation  contained  in  para- 
graph IV  of  each  and  every  separate  cause  of  action 
contained  and  set  forth  in  plaintiffs  com.plaint  herein. 

IV. 
Deny  each  and  every  allegation  contained  in  para- 
graph V  of  each  and  every  separate  cause  of  action 
contained  and  set  forth  in  plaintiffs  complaint  herein. 

V. 
Deny  each  and  every  allegation  contained  in  para- 
graph VII  of  each  and  every  separate  cause  of  action 
contained  and  set  forth  in  plaintiffs  complaint  herein. 

VI. 
Deny  each  and  every  allegation  contained  in  para- 
graph IX  of  each  and  every  separate  cause  of  action 
contained  and  set  forth  in  plaintiffs  complaint  herein. 

VII. 
Deny  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  each  and  every  allegation  con- 
tained in  paragraph  VI  of  each  and  every  separate 
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cause  of  action  contained  and  set  forth  in  plaintiffs 
complaint  herein. 

VIII. 
Deny  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  each  and  every  allegation  contained 
in  paragraph  VIII  of  each  and  every  separate  cause 
of  action  contained  and  set  forth  in  plaintiff's  com- 
plaint herein. 

IX. 

Deny  each  and  every  allegation  contained  in  .para- 
graph X  of  each  and  every  separate  cause  of  action 
contained  and  set  forth  in  plaintiffs  complaint  here- 
in, excepting  the  first  and  second  causes  of  action 
therein  contained  and  set  forth. 

WHEREOF  said  defendants  demand  judgment  that 
the  plaintiff  take  nothing  by  his  said  action  and  that 
they  have  judgment  against  plaintiff  for  their  costs 
and  disbursements  herein. 

McGOWAN  &  CLARK, 
JOHN  K.  BROWN, 
Attorneys  for  said  Defendants. 
United  States  of  America, 
Territory  of  Alaska, — ss: 

RAYMOND  BRUMBAUGH,  being  first  duly 
sworn,  on  oath  deposes  and  says  he  is  one  of  the 
defendants  making  the  foregoing  answer,  in  the 
above  entitled  action,  and  makes  this  verification  in 
behalf  of  himself  and  his  codefendant,  W.  L.  Spauld- 
ing:  that  he  has  read  the  foregoing  answer,  knows  the 
contents  thereof,  and  the  same  is  true  as  he  verily 
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believes.  ^ 

RAYMOND  BRUMBAUGH. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
May,  A.  D.  1914. 

(SEAL)  ANGUS  McBRIDE, 

Clerk  District  Court,  for  the  District  of  Alaska, 

Fourth  Division. 

Due  service  of  the  within  answer  and  receipt  of 
a  copy  thereof  are  hereby  acknowledged  this  24th 
day  of  April  1914,  and  it  is  hereby  agreed  that  said 
answer  may  stand  as  a  good  and  sufficient  answer  in 
form  to  each  and  every  cause  of  action  contained 
and  set  forth  on  the  complaint  herein,  and  verifi- 
cation is  waived  until  the  defendant  Brumbaugh  ar- 
rives in  town. 

T.  A.  MARQUAM, 
Attorney  for  Plaintiff, 

(Indorsed:  Filed  in  the  District  Court  Territory 
of  Alaska  4th  Div,  Apr  25  1914  Angus  McBride 
Clerk.") 


[Title  of  Court  and  Cause.] 
Reply  to  Answer  of  Reliance  Mining  Company. 

Comes  now  the  plaintiff  and  replying  to  the  answer 
of  the  RELIANCE  MINING  COMPANY  filed  here- 
in; 

'(1)  Admits  the  allegations  contained  in  paragraph 
(1)  of  the  further  and  affirmative  defense  of  said 
answer; 

(2)  Denies  each  and  every  allegation,  matter  and 
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thing  contained  in  paragraph  (2)  of  said  further  and 
affirmative  defense  of  said  answer. 

WHEREFORE  PLAINTIFF  demands  judgment 
as  prayed  for  in  his  complaint. 

T.  A.  MARQUAM, 
Attorney  for  Plaintiff. 
United  States, 
Territory  of  Alaska, — ss: 

S.  A.  Martin  being  first  duly  sworn,  upon  oath 
deposes  and  says:  That  he  is  the  plaintiff  in  the 
within  entitled  action;  that  he  has  read  the  foregoing 
reply,  knows  the  contents  thereof,  and  that  the  same 
is  true,  as  he  verily  believes. 

S.  A.  MARTIN. 
Subscribed  and  sworn  to  before  me  this  28  day  of 
April,  1914. 

(SEAL)  T.  A.  MARQUAM, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  commission  expires  July  6,  1914. 
Service  of  the  foregoing  Reply  to  Answer  of  Re- 
liance Mining  Co.  admitted  and  a  true  copy  thereof 
received  this  28  day  of  April,  1914. 

McGOWAN  &  CLARK  and  J.  K.  BROWN, 
Attorney  for  Defendant  Reliance  Mining  Co. 
(Indorsed:     'Tiled  in  the  District  Court  Territory 
of  Alaska  4th    Div.   Apr.   28   1914   Angus   McBride 
Clerk  by  P.  R.  Wagner  Deputy.") 


234  H.  A.  Martin 

[Title  of  Court  and  Cause.] 

Bill  of  Exceptions. 

BE  IT  REMEMBERED:  That  this  case  came  on 
regularly  for  trial  before  the  Court  sitting  without 
a  Jury,  Honorable  Frederic  E.  Fuller,  Judge  of  said 
Court,  presiding.  Morton  E.  Stevens  appeared  as 
attorney  for  plaintiff,  and  Messrs  McGowan  &  Clark 
and  John  K.  Brown,  as  attorneys  for  defendants. 
Trial  commenced  at  10  a.  m.,  on  11  June  1914,  and 
the  following  proceedings  were  had  and  testimony 
was  taken. 

It  was  admitted  by  the  attorneys  for  the  respective 
parties  that  the  Reliance  Mining  Company  is  a 
corporation  as  alleged  in  the  complaint  and  is  the 
owner  of  the  Soo  quartz  claim,  the  claim  in  dispute. 

RAYMOND  BRUMBAUGH,  a  witness  for  plain- 
tiff, after  being  duly  sworn,  testified  as  follows: 
Direct  Examination,  by  Mr.  Stevens : 

My  name  is  Raymond  Brumbaugh.  I  am  one  of 
the  defendants  in  this  case  and  am  acquainted  with 
the  Soo  quartz  mine  at  the  head  of  Dome  Creek 
in  the  Fairbanks  Mining  and  Recording  Precinct, 
Fourth  Judicial  Division,  Territory  of  Alaska.  1  am 
president  of  the  Reliance  Mining  Comapny,  the  owner 
of  said  claim,  and  have  been  such  president  since 
the  last  annual  meeting  in  July.  W.  L.  Spaulding 
has  been  operating  said  claim  under  a  lease,  and  I 
was  employed  as  his  superintendent  and  bookkeeper 
for  wages.  He  commenced  work  some  time  in  July 
I  think.     When  he  commenced  active  operations  in 


July,  Mr.  Spaulding  was  working  under  a  lease  from 
the  Reliance  Mining  Company  that  was  in  effect 
at  the  time.  Active  operations  were  not  commenced 
until  some  time  in  July.  Mining  operations  were 
conducted  under  the  name  of  the  Soo  Mining  Com- 
pany, which  company  consisted  of  W.  L.  Spaulding 
during  the  time  I  was  there.  Prior  to  that  time, 
W.  L.  Spaulding  and  John  Ronan  constituted  the 
Soo  Mining  Company;  prior  to  that  time  W.  L. 
Spaulding  and  John  Letterman  constituted  the  Soo 
Mining  Company;  and  prior  to  that  time  W.  L. 
Spaulding,  John  Letterman,  and  a  man  named  Clif- 
ford constituted  the  Soo  Mining  Com,pany.  But 
during  the  time  I  was  there  W.  L.  Spaulding  was 
the  only  man  who  constituted  the  Soo  Mining  Com- 
pany that  I  know  of.  That  was  in  July  1913  when 
he  began  active  operations  there. 

Cross-Examination,  by  Mr.  Brown: 

Mr.  Spaulding  was  operating  the  Soo  Mining 
Company  ground,  owned  by  the  Reliance  Mining 
Company,  under  a  lease  which  expired  on  1  January 
1914. 

Q  Do  you  know  what  the  terms  of  that  lease 
were  as  to  royalties? 

A  There  were  no  royalties. 

Q  Was  that  lease  in  writing  that  Spaulding  was 
working  under  there  from  the  Reliance  Mining  Com- 
pany to  Spaulding?  Was  that  a  written  lease  after 
the  first  of  July? 

A  You  mean  after  the  first  of  last  July? 
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Q  Yes.    Up  to  the  first  of  January, 

A  No;  it  was  a  verbal  lease. 

Q  Wasn't  it  an  extension? 

A  It  was  a  six  months'  extension  of  a  previous 
lease.    That  is  what  it  was. 

Q  And  the  extension  was  a  verbal  extension? 

A  It  was  a  verbal  extension ;  yes. 

Q  From  July  first  up  until  the  first  of  January. 
Under  what  name  was  the  business  conducted  out 
there;  W.  L.  Spaulding  or  the  Soo  Mining  Company^ 

A  The  Soo  Mining  Company. 

Q  How  were  checks  signed? 

A  Soo  Mining  Company.    By  R.  Brumbaugh. 

Q  Spaulding  was  the  sole  owner  of  the  leasehold 
interest  in  that? 

A  He  was,  through  purchase.  He  purchased  thQ 
mterest  of  Mr.  Letterman. 

Q  I  mean  after  the  first  of  July  when  you  were 
out  there. 

A  Yes  sir. 

Q  He  was  the  sole  owner  concerned  in  the  opera- 
tion of  it? 

A  Yes  sir. 

Q  And  in  the  profits  of  it. 

A  If  there  had  been  any. 

Mr.  Brown :    That  is  all. 

Redirect  examination,  by  Mr.  Stevens: 

I  know  that  the  lease  Mr.  Spaulding  was  operating 
under  was  a  verbal  lease,  because  there  is  a  resolution 
on  the  minutes  of  the  board  of  directors  of  the  Re- 
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liance  Mining  Company,  sert'Pg  forth  that  fact.  That 
it  all  on  the  minutes.  I  can  not  say  where  the  books 
of  the  Reliance  Mining  Company  are,  but  the  resolu- 
tion must  be  on  the  books.  A  copy  of  the  resolution 
is  pinned  to  the  original  lease,  that  is,  the  one  1 
saw  extending  that.  I  saw  that  yesterday.  I  presume 
the  books  are  in  the  custody  of  the  secretary,  Mr. 
St.  George  of  the  firm  of  St.  George  &  Cathcart.  I 
never  saw  the  resolution  until  yesterday.  1  don't 
know  when  it  was  pinned  there,  because  at  the  time 
it  was  done  I  was  outside.  I  know  of  another  lease 
on  the  property  of  the  Reliance  Mining  Company, 
other  than  the  one  I  spoke  of,  existing  there  now; 
there  is  a  ten  year  lease  given  to  Mr.  Spaulding,  sub- 
ject to  all  existing  leases;  it  was  given  in  June  or 
July  of  last  year.  It  was  in  writing  and  !  think  it 
was  given  in  June  1913;  it  is  still  in  existence. 
Re-cross-examination,  by  Mr.  Brown: 

Q  That  ten  year  lease  is  subject  to  all  existing 
leases, — reads  that  it  is  subject  to  all  existing  leases? 

A  Yes  sir. 

Mr.  Stevens:  We  desire  to  introduce  in  evidence 
Instrument  No.  39796,  contained  in  volume  5  of 
Leases,  pages  498,  499,  500,  and  501,  of  the  records 
of  Fairbanks  Precinct,  Alaska,  in  this  Division,  and 
desire  to  read  the  same  in  evidence. 

Objection  by  Mr.  Brown  for  defendants,  as  in- 
competent and  immaterial,  unless  it  is  shown  that  it 
is  the  lease  under  which  the  mine  was  being  worked; 
that  it  is  immaterial  for  the  reason  that  plaintiff  has 
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alleged  in  the  complaint  and  in  the  liens  that  the 
ground  was  being  worked   by   a   partnership   com- 
posed of  W.  .  Spaulding  and  Raymond  Brumbaugh, 
and  the  proof  so  far  has  failed  to  show  that  it  was 
being   so   worked,    and,    until    they   show   that   the 
ground  was  being  worked  under  this  lease  offered 
in  evidence,  the  defendants  will  object  to  it.  Further 
objection  was  made  that  the  testimony  of  the  plain- 
tiff shows  that  Mr.  Spaulding,  or  whoever  was  work- 
ing the  ground,  did  not  work  under  said  lease. 
Defts'  Exception  No.  1. 
The  lease  was  admitted,  subject  to  the  objection  of 
defendants;  to  which  defendants  excepted  and  ex- 
ception  was  allowed. 
Said  lease  is  as  follows: 

This  identure,  Made  and  entered  into  at  Fairbanks, 
Alaska,  on  this  ninth  day  of  June,  A.  D.  one  thousand 
nine  hundred  thirteen,  By  and  Between: 

Reliance  Mining  Company,   a   corporation, 
duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Nevada, 
and  hereinafter  styled  lessor, 
and 

W.  H.  Spalding,  of  Fairbanks,  Alaska,  here- 
inafter styled  lessee, 
Witnesseth : 

That  the  lessor,  for  and  in  consideration  of  the 
rents,  royalties,  covenants,  and  agerements  herein- 
after reserved,  and  by  lessee  to  be  kept  and  per- 
formed, has  let,  leased,  and  demised,  and  by  these 
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presents  does  let,  lease  and  demise,  unto  the  lessee, 
all  the  following  described  mining  ground,  situate, 
lying,  and  being  in  the  Fairbanks  Precinct,  Fourth 
Judicial  Division,  Territory  of  Alaska,  to-wit: 

All  the  Soo  Quartz  Mining  Claim,  situate  at  the 
head  of  Dome  creek,  subject,  however,  to  all  outstand- 
ing leases  on  said  mining  claim  or  any  portion  there- 
of, whether  the  same  have  expired  or  expire  at  some 
time  in  the  future,  and  this  lease  is  accepted  by  said 
lessee  expressly  subject  to  the  right  of  all  persons 
now  holding  leases  on  said  property  or  any  part 
thereof; 

Together  with  the  appurtenances,  to  have  and  to 
hold  unto  the  said  lessee  for  the  term  of  ten  years 
from  the  date  hereof,  unless  sooner  forfeited  or 
terminated  by  violation  of  any  of  the  terms  and  con- 
ditions herein  contained  or  by  operation  of  law. 

That,  in  consideration  of  the  rights  and  privileges 
hereby  granted  to  him  by  said  lessor,  the  lessee 
does  hereby  covenant  and  agree  to  and  with  the  said 
lessor,  as  follows,  to-wit: 

1.  That  lessee  shall  enter  into  possession  of  said 
mining  ground  under  this  lease  as  soon  a  practicable 
in  view  of  the  present  outstanding  leases  on  said 
property,  and  shall  thereafter  work  and  mine  said 
ground  and  extract  the  ore  therefrom  in  a  proper, 
workmanlike,  and  minerlike  manner,  as  economically 
as  possible,  always  with  due  regard  to  the  safety, 
development,  and  preservation  of  said  premises  as  a 
workable  mine,  and  it  is  expressly  stipulated  that  said 
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lessee  shall  sink  the  present  working  shaft,  now  at 
the  lower  end  of  the  said  Soo  claim,  to  a  depth  of 
not  less  than  three  hundred  feet;  that  is  to  say, 
shall  sink  the  shaft  that  is  now  therein  and  is  one 
hundred  feet  in  depth,  for  a  distance  of  at  least 
two  hundred  feet  farther. 

2.  That  lessee  shall  work  and  mine  said  premises 
diligently  after  entering  into  possesion  thereof  under 
the  lease,  and  shall,  as  quickly  as  possible,  install  on 
said  ground  the  necessary  mining  plant  and  ma- 
chinery to  work  the  same,  and  during  each  year  of 
the  life  of  this  lease  shall  perform  development  work 
on  said  claim,  either  by  sinking  shafts,  or  driving 
tunnels,  or  by  extracting  the  ore  blocked  out,  and 
shall  work  continuously  on  said  ground,  save  and 
except  that  the  provision  respecting  continuous  work- 
ing shall  not  prevail  in  the  event  of  the  happening 
of  any  accident,  or  the  arising  of  any  conditions  that 
can  not  well  be  provided  against,  but,  after  the  re- 
moval of  said  causes  for  delay,  which  shall  be  done 
as  expeditiously  as  practicable,  the  provision  respect- 
ing continuous  working  shall  thereupon  be  in  full 
force  and  effect. 

3.  That  lessee  shall  sufficiently  timber  said  mine 
at  all  points  where  proper,  and  shall  repair  all  old 
timbers  wherever  it  may  become  necessary,  all  such 
work  to  be  performed  in  a  good  and  workmanlike 
manner,  and  so  as  to  comply  with  the  requirements 
of  law  and  the  rules  and  regulations  prescribed  by  the 
mining  inspectors  for  the  Territory  of  Alaska. 
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4.  That  lessor  and  its  agents  shall,  at  all  reasonable 
times,  be  permitted  to  enter  on  or  into  any  and  all 
parts  of  said  leased  premises,  for  the  purpose  of 
inspecting  the  same. 

5.  That  lessee  shall  not  assign  this  lease  in  whole 
or  in  part,  and  shall  not  sub-let  the  whole  or  any 
part  of  said  demised  premises,  without  the  written 
consent  of  lessor  being  first  had  and  obtained. 

6.  That  he  shall  occupy  and  hold  for  lessor  all 
cross  or  parallel  lodes,  dips,  spurs,  feeders,  crevices, 
and  mineral  deposits  of  any  nature  and  kind  that 
may  be  discovered  in  working  under  this  lease  or  in 
any  of  the  tunnels  run  in  connection  herewith,  with 
privilege  to  lessee  to  work  the  same  as  an  ap- 
purtenance of  said  demised  premises  during  the 
term  of  this  lease. 

7.  That  lessee  shall  at  all  times  keep  and  maintain 
all  shafts,  tunnels,  and  other  passages,  of  said  mine, 
that  have  not  been  entirely  worked  out,  thoroughly 
drained  and  free  of  loose  rock  and  other  waste  ma- 
terial of  every  kind. 

8.  That  lessee  shall  notify  lessor,  or  its  duly  au- 
thorized agent,  of  the  time  and  place  of  holding  all 
clean-ups  deriver  from  the  crushing  of  ore  taken  from 
said  premises,  and  shall,  after  each  and  every  mill- 
run,  .pay  and  deliver  to  lessor  its  proportion  of  ten 
per  cent,  of  the  gross  amount  thereof,  and  shall  re- 
tain for  his  own  use  and  compensation,  for  the 
working  of  said  ground  under  these  presents,  ninety 
per  cent,  of  the  gross  amount  of  the  gold  and  other 
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precious  metals  realized  from  the  working  aforesaid; 
and  in  this  connection  it  is  covenanted  and  agreed 
by  lessee  that  all  ores  taken  from  the  aforesaid 
premises  shall  be  crushed,  and  the  gold  and  other 
precious  metals  extracted  therefrom  shall  be  ac- 
counted for  by  the  lessee,  and  shall  be  divided  be- 
tween lessor  and  lessee  in  the  proportions  herein- 
above in  this  paragraph  specified. 

9.  That  said  lessor  may,  if  it  so  desires,  have  an 
agenr  present  at  each  clean-u,p  so  held,  and  after 
each  and  every  clean-up  of  any  mill  through  which 
said  ore  may  be  run,  said  lessee  agrees  to  pay  and 
deliver  to  lessor  ten  per  cent,  of  the  gross  mineral 
product  cleaned  up  from  such  mill-run,  said  division 
to  be  made  after  said  mineral  products  have  been  re- 
torted and  melted;  provided,  however,  that,  if  both 
parties  to  this  agreement  agree  thereto,  lessee  may 
pay  in  cash  the  royalties  due  to  lessor  at  the  current 
market  price  thereof  at  the  banks  in  Fairbanks. 

10.  That  lessee  shall  promptly  pay  all  labor  and 
material  men,  so  as  to  prevent  the  filing  of  any  lien 
or  liens  on  or  against  the  aforesaid  demised  premises, 
and  shall  at  all  times  keep  posted,  in  at  leat  three 
conspicuous  places  on  said  demised  premises,  a  notice 
that  the  lessor  will  not  be  liable  for  any  labor  per- 
formed or  material  furnished  for  use  in  the  prose- 
cution of  mining  operations  under  these  presents, 
which  said  notice  shall  be  in  such  form  as  lessor 
may  prepare  and  deliver  to  lesee. 

11.  That,  at  the  expiration  of  this  lease  or  its  sooner 
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termination  according  to  the  terms  thereof,  lessee 
shall  deliver  to  lessor  the  said  premises,  with  the  ap- 
purtenances and  all  improvements,  in  good  order 
and  condition  and  the  mine  in  all  points  ready  for 
immediate  continued  working,  without  demand  or 
further  notice;  and  it  is  expressly  understood  and 
agreed  that  all  stamp  mills,  structures,  or  other 
improvements,  placed  on  said  pro^perty  or  on  property 
adjacent  thereto,  to  be  used  in  the  prosecution  of 
mining  operations  on  said  ground,  shall,  at  the  ex- 
piration of  this  lease  or  its  sooner  termination  accord- 
ing to  the  terms  hereof,  become  the  property  of  lessor 
without  any  further  act  whatsoever  on  the  part  of 
lessee;  provided,  however,  that,  in  the  event  lessee, 
after  prospecting  said  ground,  does  not  desire  to  con- 
tinue working  thereon,  but  elects  within  six  months 
from  the  date  hereof  to  abandon  said  lease,  then 
any  mining  machinery,  stam,p  mill,  or  other  structure 
or  improvement  placed  on  said  ground  between  the 
date  of  the  signing  of  these  presents  and  the  sur- 
render of  this  lease,  may  be  removed  by  lessee  within 
thirty  days  from  the  time  of  the  surrender  and  can- 
celation of  this  lease. 

12.  That  lessee  shall,  during  each  and  every  year 
of  the  life  of  this  lease,  perform  on  the  mining  claim 
hereinabove  described  the  necessary  annual  labor 
required  by  law  to  be  done  for  the  holding  of  claims, 
and  shall,  if  required  by  lessor,  furnish  to  lessor  affi- 
davits of  the  performance  of  said  annual  labor  as  pre- 
scribed by  law. 
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13.  That,  in  the  event  of  any  violation  of  the 
covenants  and  agreements  herein  contained,  the  term 
of  this  lease  shall,  at  the  option  of  lessor,  immedi- 
ately expire,  and  the  same  and  the  said  premises 
with  the  appurtenances  shall  revert  to  and  become 
thereupon  forfeited  to  lessor,  and  lessor,  or  its  duly 
authorized  agent,  may  thereupon  enter  into  posses- 
sion of  said  premises  and  dispossess  all  persons 
occupying  the  same,  with  or  without  force,  and  with 
or  without  process  of  law,  and  all  persons  found  in 
possession  or  occupation  thereof  may  be  proceeded 
against  as  though  guilty  of  unlawful  detainer. 

14.  That  each  and  all  of  the  covenants  and  agree- 
ments herein  contained  shall  extend  to  and  be  bind- 
ing on  the  heirs,  executors,  administrators,  suc- 
cessors in  interest,  and  assigns,  of  the  parties  hereto, 
both  jointly  and  severally. 

In  witness  whereof,  the  parties  hereto  have  here- 
unto set  their  hands  and  seals  on  the  day  and  year 
first  hereinabove  written. 

In  the  presence  of:  C.  Harry  Woodward,  Wallace 
Cathcart. 

Reliance  Mining  Co.  (SEAL) 

by  L.  B.  Clough,  Vice-President 
and  R.  C.  Erchinger,  Secretary 
Wm.  L.  Spalding  (SEAL) 

Territory  of  Alaska, 
Fairbanks  Precinct. 

This  is  to  certify  that  on  this  ninth  day  of  June, 
A.   D.  one  thousand  nine  hundred  thirteen,  before 
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me,  the  undersigned,  a  Notary  Public  in  and  for 
the  Territory  of  Alaska,  duly  commissioned  and 
sworn,  personally  appeared  L.  B.  Clough  and  R.  C. 
Erchinger,  known  to  me  to  be  respectively  the  Vice- 
President  and  Secretary  of  Reliance  Mining  Com- 
pany, and  the  persons  who  executed  the  foregoing 
lease  i  nbehalf  of  said  Reliance  Mining  Company, 
and  acknowledged  to  me  that  they  signed  the  same 
for  and  in  behalf  of  said  Reliance  Mining  Company, 
as  the  free  and  voluntary  act  and  deed  of  said  Re- 
liance Mining  Company;  at  the  same  time  and  place 
appeared  W.  H.  Spalding,  the  person  mentioned  as 
lessee  in  the  foregoing  lease,  and  to  me  known  to 
be  the  individual  who  executed  the  foregoing  lease 
as  such  lessee,  and  acknowledged  to  me  that  he  sign- 
ed the  same  as  his  free  and  voluntary  act  and  deed, 
for  the  uses  and  purposes  therein  set  forth. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  on  the  day  and  year 
first  in  this  certificate  above  written. 

'(SEAL)  WALLACE  CATHCART, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  commission  expires  June  9th,  1915. 
MORTON  E.  STEVENS,  a  witness  for  plaintiff, 
after  being  duly  sworn,  testified  as  follows: 
Direct  examination: 

Mr.  Stevens:  1  desire  to  state  that  I  have  had  a 
good  many  years'  experience  in  looking  up  records, 
etc.;  I  have  examined  the  records  of  the  Fairbanks 
Precinct,  Alaska,  as  to  leases,  and  the  lease  that  has 
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just  been  introduced  in  evidence  is  the  only  lease  of 
record  from  the  Reliance  Mining  Company  to  anyone 
whomsoever  connected  with  the  Soo  quartz  mining 
claim,  that  I  was  able  to  find, — and  I  made  a  thorough 
search  for  them.    That  is  all  on  that  subject. 

Defendants  moved  to  strike  the  testimony  of  Mr. 
Stevens  concerning  the  searching  of  the  records  for 
a  lease,  and  the  fact  that  this  was  the  only  lease  on 
record,  for  the  reason  that  the  testimony  of  Mr. 
Brumbaugh  as  a  witness  for  plaintiff  shows  that  this 
ground  was  being  worked  under  another  lease, — 
under  a  verbal  lease  at  the  time  the  work  was  per- 
formed; that  this  lease  shows  upon  its  face  that  it  was 
subject  to  all  other  leases,  and  is  for  a  different 
piece  of  ground  altogether  from  the  other  lease. 
The  other  lease  is  only  for  100  feet  deep  down,  and 
this  lease  covers  the  whole  of  the  mining  claim.  That 
this  lease  shows  on  its  face  it  was  subject  to  the 
verbal  lease  that  Mr.  Brumbaugh  stated  on  the  wit- 
ness stand  Mr.  Spaulding  was  working  under,  and 
for  that  reason  the  testimony  as  to  there  being  no 
other  lease  on  record,  and  Mr.  Steven's  testimony,  is 
immaterial. 

Motion  denied.  Defendants  except  Exception 
allowed. 

Plaintiff  rests. 

Defts*  Exception  No.  2. 

Defendants,  by  Mr.  Clark  move  for  a  non-suit,  on 
the  ground  that  plaintiff  has  failed  to  make  ojt  a 
piima   facie  case,   for  the  reason    (a)    that  the  act 
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under  which  said  lienis  were  filed  and  under  which 
they  are  attempted  to  be  foreclosed  is  void,  and  (b) 
that  plaintiff  had  failed  to  prove  the  allegations  of 
his  liens  and  complaint,  that  they  were  employed  by 
Raymond  Brumbaugh  and  W.  L.  Spaulding,  co- 
partners engaged  in  mining  under  the  name  of  the 
Soo  Mining  Company,  and  (c)  that  there  was  no 
authority  in  law  for  the  foreclosure  of  the  alleged 
liens,  and  (d)  that  plaintif  had  failed  to  prove  the 
essential  allegations  of  his  complaint. 
Defts'  Exception  No.  3. 

Motion     denied,     defendants     except,     exception 
allowed. 

S.  A.  MARTIN,  a  v/itness  for  defendants,  here- 
tofore sworn,  testified  as  follows: 

Direct  examination,  by  Mr.  McGowan. 

Q  Have  you  in  your  possession  a  copy  of  a  notice 
that  was  taken  from  the  Soo  Mining  Company? 

A  I  believe  Mr.  Stevens  has  it. 

Q  You  brought  it  in  and  gave  it  to  him  yourself? 

A  Mr.   Stevens   has   a   copy   of   it.    (Mr.    Stevens 
hands  notice  to  Mr.  McGowan.) 

Q  Is  that  the   notice  that  you   referred   to,   that 
Mr.  Stevens  has? 

A  Yes. 

Q  Where  did  you  get  that? 

A  That  was  from  the  mine  out  here;  that  is  one 
of  the  notices  that  was  out  there. 

Q  Posted  on  the  mine? 

A  Yes,  sir. 
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Q  How  many  more  were  there  out  there  like  that? 

A  There  was  one  on  the  bunkhouse;  this  one  here. 

Q  Was  there  another  one  any  place  on  the  claim? 

A  I  never  saw  any. 

Q  Did  you  see  that  before  the  weather  had  taken 
any  of  the  writing  off  it? 

A  Well,  I  saw  it  as  it  was  in  position. 

Q  Orginally? 

A  Yes. 

Q  Were  there  any  names  signed  to  it  when  you 
first  saw  it? 

A  It  is  just  the  same  now  as  when  I  first  saw  it. 

Q  When  did  you  first  see  it? 

A  There  were  two  of  them.  They  were  just  the 
same.  There  was  one  on  the  bunkhouse  and  one 
on  the  gallows  frame  at  the  shaft. 

Q  You  never  saw  any  names  on  it  at  all,  you  say. 

A  That  is  just  as  1  saw  it. 

Defendants  ask  to  have  same  marked  for  identifi- 
cation. Marked  ''Defendants'  Identification  No.  2." 
Cross  examination,  by  Mr.  Stevens: 

All  I  saw  was  two  posted  on  the  claim,  one  on  the 
gallows-frame,  one  on  the  bunkhouse;;  the  gallows- 
frame  was  right  by  the  shaft.  This  one  that  has  just 
been  identified  was  on  the  gallows-frame,  and  the 
other  on  the  bunkhouse.  The  one  on  the  bunkhouse 
did  not  differ  in  any  respect  from  this  one;  it  was 
of  the  same  material,  cloth,  and  the  same  wrtiing. 

RAYMOND,  BRUMBAUGH,  a  witness  for  de- 
fendants, recalled,  testified  as  follows: 
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Direct  examination,  by  Mr.  Brown, 

Q  When  did  you  first  go  out  to  the  Soo  quartz 
mine^ 

A  Well,  I  was  out  there  during  last  spring  at  dif- 
ferent times, — spring  and  summer  last  year,  I  didn't 
go  out  there  to  live  until  some  time  in  July. 

Q  When  you  went  out  there  to  live,  were  there  any 
notices  posted  on  the  claim? 

A  Yes  sir.  Three.  I  have  one  of  those  notices 
with  me.  The  notice  that  you  now  show  me  was  one 
that  was  posted  on  the  claim,  on  the  bunkhouse. 
One  was  posted  at  the  mess-house,  and  one  at  the 
shaft  on  the  gallows-frame.  Mr.  Martin  (the  plain- 
itff)  took  one  of  them  down  and  brought  it  into 
town,  and  the  other  one  was  taken  from  the  mess- 
house  when  the  mess-house  was  mudded  and  brought 
into  town  by  some  of  the  men;  I  don't  know  who. 
I  took  this  one  from  the  bunkhouse  a  few  days  ago. 
Mr.  Martin  took  one  down  on  the  9th  or  10th  of 
November,  the  day  he  left  the  property,  just  after 
they  all  quit  work.  All  the  notices  were  similar, 
exactly  the  same,  all  three  of  them. 

Notice  offered  in  evidence  and  admitted.  Marked 
^'Defendants'  Exhibit  No.  1."  and  is  as  follows: 

NOTICE. 
TO  WHOM  IT  MAY  CONCERN: 

Notice  is  hereby  given  that  the  undersigned,  own- 
ers of  the  Reliance  Mining  Co.  properties  situated 
on  Dome  Creek  in  the  Fairbanks  Recording  Precinct, 
Fourth   Division,  Territory  of  Alaska,   WILL   NOT 
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BE  RESPONSIBLE  for  any  debts  contracted  and  in- 
curred by  any  and  all  Lessees  or  Laymen  now  min- 
ing and  operating  upon  said  placer  mining  claim 
under  their  respective  leases,  whether  such  debts  be 
for  labor  performed,  material  furnished,  or  for  any 
other  cause. 

All  persons  are  hereby  notified  and  warned,  that 
they  and  each  of  them  must  look  to  such  laymen  or 
lessees  for  the  payment  of  any  claim  and  indebted- 
ness, which  they  may  now  hold  or  which  may  here- 
after be  incurred  by  any  such  laymen  or  lessees. 

Dated  this  25th  day  of  January,  1913. 


(Endorsed:  "1995  Detfs  Ex.  "1"  June  12-1914 
Angus  McBride  Clerk  By  P.  R.  Wagner  Deputy".) 
When  I  first  saw  the  notice,  the  signature  showed 
here,  and  the  word  **quartz"  showed  here,  and  this 
word  '^placer"  was  scratched  out.  The  signatures 
showed  there  on  this  (referring  to  ''Defendants'  Ex- 
hibit No.  I")— H.  E.  St.  George  and  R.  C.  Erchinger; 
"Reliance  Mining  Company,  by  H,  E.  St.  George, 
R.  C.  Erchinger."  My  recollection  is  that  it  was  that 
way  on  all  three  of  the  notices,  and  all  three  were 
alike.  The  proprietor  of  the  leasehold  interest  there 
on  the  grounds  was  W.  L.  Spaulding. 

Q  I   show  you  the  original   lease,   the   record   of 
which  was  offered  by  the  plaintiff  here  '(hands  paper 
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to  witness), — a  lease  from  the  Reliance  Mining  Com- 
pany to  W.  L.  Spaulding,  dated  9  June  1913,  cover- 
ing the  Soo  quartz  mining  claim,  and  ask  you  if,  at 
the  time  you  went  out  there, — from  the  first  of  July 
until  the  10th  of  November,  the  Soo  quartz  mining 
claim  was  being  operated  under  this  lease. 

A  It  was  not. 

Q  Have  you  a  copy  of  the  lease  under  which  it 
was  being  operated? 

A  I  have.     (Hands  paper  to  Mr.  Brown.) 

Q  Is  this  the  original? 

A  Yes,  that  is  the  original  lease. 

Q  I  show  you  a  document  and  ask  you  what  it  is. 
(Hands  paper  to  witness.) 

A  That  is  a  lease  from  the  Reliance  Mining  Com- 
pany to  W.  L.  Spaulding,  John  Letterman,  and  Clif- 
ford Post. 

Q  Do  you  know  under  what  least  the  Soo  quartz 
mining  claim  was  being  operatd  after  the  first  of 
July  1913? 

A  It  was  being  operated  under  that  lease.  (Refers 
to  last  mentioned  lease.) 

Mr.  Brown:     We  offer  the  lease  in  evidence. 

Lease  adimtted  and  marked  '^Defendants'  Exhibit 
No.  2,"  and  is  as  follows: 

LEASE. 

THIS  LEASE  OR  LA?  AGREEMENT,  Made  and 
entered  into  this  thirteenth  day  of  May,  A.  D.  one 
thousand  nine  hundred  twelve,  BY  AND  BE- 
TWEEN: 
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THE  RELIANCE  MINING  COMPANY,  a  cor- 
poration  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Nevada, 
party  of  the  first  part,  hereinafter  referred  to 
and  designated  as  the  lessor, 

and 
W.  L  SPAULDING,  JOHN  LETTERMAN,  and 
CLIFFORD   POST,   all   of   Fairbanks,    Alaska, 
parties  of  the  scond  part,  hereinafter  referred 
to  and  designated  as  the  lessees. 
WITNESSETH: 

That,  whereas  the  lessor  is  the  owner  of  certain 
quartz  mining  properties,  situate  at  the  head  of 
Dome  Creek,  in  the  Fairbanks  Precinct,  Fourth  Judi- 
cial Division,  Territory  of  Alaska,  and  whereas  the 
lessees  are  desirous  of  working  a  lay  on  a  portion  of 
said  property,  for  the  purpose  of  prosipecting  and 
developing  the  same; 

NOW,  THEREFORE,  Lessor,  for  and  in  consid- 
eration of  the  covenants  and  agreements  hereinafter 
set  forth,  on  the  part  of  lessees  to  be  kept  and  per- 
formed, has  leased,  let,  and  demised,  and  by  these 
presents  does  hereby  lease  let,  and  demise  to 
lessees,  from  the  date  hereof  until  the  1st  day  of 
July,,  A.  D.  one  thousand  nine  hundred  thirteen,  all 
of  that  certain  quartz  mining  property,  stuate  at 
the  head  of  Dome  Creek,  in  the  Fairbanks  Mining 
and  Recording  Precinct,  Territory  and  Division 
aforesaid,  more  particularly  described  as  follows, 
to-wit : 
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That  portion  of  the  Soo  Quartz  Mining  Claim, 
beginning  at  the  westerly  end  thereof,  on  the  line 
between  said  Soo  claim  and  the  Wild  Rose  claim, 
and  running  thence  easterly  a  distance  of  three  hun- 
dred feet  along  a  vein  or  lode  heretofore  discovered 
and  exposed  on  said  ground,  and  extending  vertically 
for  a  distance  of  one  hundred  feet;  the  portion  herein 
leased  being  a  block  three  hundred  feet  in  length 
and  one  hundred  feet  in  depth  on  said  vein  or  lode 
on  which  the  lessees  are  now  engaged  in  working; 
together  with  the  necessary  tools,  machinery,  and 
buildings  now  situate  on  said  property  and  belonging 
to  lessor. 

That,  for  and  in  consideration  of  the  services 
rendered  by  lessees  in  opening  and  developing  said 
property,  said  lessees  shall  retain  all  of  the  gold  and 
other  precious  metals  and  minerals  extracted  from 
the  portion  of  said  ledge  herein  elased  to  them,  and 
need  not  pay  to  lessor  any  .part  or  portion  thereof. 

That  said  lessees  shall  work  said  ground  con- 
tinuously and  shall  extract  the  ore  from  said  vein  in 
as  short  a  space  of  time  as  is  consistent  with  good  and 
minerlike  methods,  and  all  work  shall  be  done  in  a 
workmanlike  and  minerlike  manner  until  the  block 
hereby  leased  to  them  shall  have  been  exhausted. 

That  lessees  further  covenant  and  agree  to  keep 
the  shaft  now  being  sunk  by  them  on  said  ground 
in  good  condition  and  properly  timbered  with  suit- 
able supports  around  the  same,  in  order  to  support 
said  shaft  for  after  working  of  said  mine,  and  they 
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covenant  and  agree  not  to  work  any  part  of  said 
ledge  closer  to  said  shaft  than  15  feet,  save  and 
except  where  the  tunnels  may  be  cut  by  said  lessees 
in  getting  away  from  said  shaft,  and  shall  not  work 
said  ledge  closer  than  15  feet  to  the  surface. 

That  lessees  shall  hold  lessor  harmless  from  all 
charges  and  liens  of  every  nature  and  kind,  placed 
or  by  them  suffered  to  be  placed  on  said  ground 
by  reason  of  the  work  done  by  said  lessees,  and 
agree  to  remove  all  liens  at  their  own  ex,pense. 

Lessees  further  covenant  and  agree  to  keep  posted 
on  said  ground  such  notices  as  may  be  provided  by 
lessor,  disclaiming  any  responsibility  for  any  labor 
done  or  performed  on  said  ground  during  the  life 
of  this  lease,  provided  said  lessees  employ  other  per- 
sons besides  themselves  to  do  or  perform  any  work 
under  this  lease. 

That  lessees  will  not  sub-let  said  ground  herein 
leased  to  them,  either  in  whole  or  in  part,  without  the 
written  consent  of  lessor,  and  will  not  delegate  to 
others,  by  power  of  attorney  or  otherwise,  any  of  the 
powers  or  authority  herein  granted  to  them. 

That  lessees  will,  at  the  expiration  of  this  lease  or 
its  sooner  determination  according  to  the  terms  here- 
of, quit  and  surrender  .possession  of  said  property 
to  lessor,  free  and  clear  from  all  liens  and  encum- 
brances of  every  nature  and  description;  will  replace 
all  tools  belonging  to  lessor  that  may  have  been  worn 
out,  or  destroyed  by  them  during  the  life  of  this 
lease,  and  will  put  all  machinery  and  buildings  leased 
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to  them  in  as  good  condition  as  they  now  are. 

Lessees  covenant  and  agree  that,  in  the  event  of 
their  failure  or  neglect  to  work  said  ground  con- 
tinuously during  the  life  of  this  lease,  said  lease  may, 
at  the  option  of  the  lessor,  be  declared  forfeited,  and 
all  rights  of  lessees  under  and  by  virtue  thereof  shall 
be  deemed  canceled  and  forfeited  to  lessor,  and  les- 
sess  shall  not,  under  any  consideration,  be  entitled 
to  any  compensation  for  any  work  done  by  them  on 
said  ground; 

Lessees  further  covenant  and  agree  that  they  shall 
receive  no  compensation  for  work  done,  save  and 
except  what  may  be  derived  by  them  from  the  milling 
of  any  ore  taken  from  the  portion  of  said  mine  herein 
leased  to  them. 

That  lessor  or  its  agents  may  have  access  to  said 
mine  at  any  time,  for  the  purpose  of  inspecting  the 
same  and  mapping  or  platting  the  work  done  therein, 
and  lessees  agree  that,  at  any  time  when  requested 
by  lessor,  they  will  furnish  a  statement  of  the  cost 
of  operating  said  ground,  and  the  amount  of  gold  or 
other  precious  metals  derived  from  the  milling  of  the 
ore  taken  therefrom,  and  that  they  will  furnish  to 
lessor  such  other  data  as  may  be  required  from  time 
to  time. 

Faithfully  to  abide  by  the  terms  and  conditions 
of  this  lease,  the  parties  hereto  do  bind  themselves, 
their  and  each  of  their  heirs,  executors,  adminis- 
trators, successors,  and  assigns,  firmly  by  these  pre- 
sents. 
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IN  WITNESS  WHEREOF,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  on  the  day  and 
year  herein  first  above  written. 

In  the  presence  of: 


THE  RELIANCE  MINING  COMPANY, 

by  R.  Brumbaugh,  (SEAL) 

Vice-President, 
&  John  A.  Clark,  (SEAL) 

Secretary, 
Wm.  L.  Spalding,  (SEAL) 

J.  Letterman,  (SEAL) 

C.  Post,  '(SEAL) 

Territory  of  Alaska, 
Fairbanks  Precinct, — ss: 

This  is  to  certify  that,  on  this  ....  day  of , 

A.  D.  one  thousand  nine  hundred  twelve,  before  me, 
the  undersigned,  a  Notary  Public  in  and  for  the  Ter- 
ritory of  Alaska,  duly  commissioned  and  sworn,  per- 
sonally appeared  R.  Brumbaugh  and  John  A.  Clark, 
to  me  personally  known  to  be  the  Vice-President 
and  Secretary  respectively  of  The  Reliance  Mining 
Company,  the  corporation  mentioned  in  and  which 
executed  the  within  and  foregoing  lease,  and  ac- 
knowledged to  me  that  they  signed  the  same  as  the 
free  and  voluntary  act  and  deed  of  said  corporation, 
through  themselves  as  its  said  Vice-President  and 
Secretary  respectively,  for  the  uses  and  purposes 
therein  set  forth:   and  at  the  same  time  personally 
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appeared  before  me  W.  L.  Spalding,  John  Letterman, 
and  Clifford  Post,  to  me  known  to  be  the  individuals 
mentioned  in  the  foregoing  lease  as  the  lessees,  and 
they,  each  for  himself  and  not  one  for  the  other,  ac- 
knowledged to  me  that  they  executed  the  same  as 
their  free  and  voluntary  act  and  deed  for  the  uses 
and  purposes  specified  therein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal,  on  the  day  and  year  in 
this  certificate  above  first  written. 


Notary  Public  in  and  for  the  Territory  of  Alaska. 
I  was  not  present  when  the  extension  of  this  lease  was 
granted.     (Refers  to  copy  of  resolution  of  board  of 
directors  of  Reliance  Mining  Company,  pinned  to  De- 
fendants' Exhibit  No.  2.) 

Q.  Do  you  know  anything  about  an  extension  of 
this  lease  being  granted, — of  your  own  knowledge? 

A.     I  do. 

Q.    What  do  you  know  about  it? 

A.  I  know  that  Mr.  Spaulding  spoke  to  me  about 
getting  the  extension  of  the  lease,  and  I  told  him 
that  I  was  perfectly  willing  at  the  time,  and  the  lease 
was  extended  after  I  went  outside,  I  think.  I  think 
I  was  a  director  at  that  time. 

Q.  I  show  you  a  copy  of  a  resolution,  signed  by 
certain  persons,  and  I  ask  you  if  you  know  the  signa- 
tures of  those  people. 

A.     I  do. 

Q.    Whose  signatures  are  they? 
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A.  L.  B.  Clough,  H.  C.  Hamilton,  and  R.  C. 
Erchinger. 

Q.  What  connection  did  they  have  with  the  Re- 
liance Mining  Company? 

A.  I  think  Mr.  Hamilton  was  president  at  that 
time:  Mr.  Erchinger  was  secretary  at  that  time.  They 
were  all  directors.  They  constituted  a  majority  of 
the  board  of  directors;  there  were  five  directors. 

Mr.  Brown:  I  offer  this  resolution  of  the  board 
of  directors  in  evidence. 

Resolution  admitted,  marked  "Defendants  Exhibit 
Nc.  3/'  and  is  as  follows: 

RESOLUTION. 

Fairbanks,  Alaska, 
Sept.  16,  1912. 
Whereas:  Under  authority  theretofore  given  by  the 
board  of  Directors  the  President  and  Secretary  exe- 
cuted and  delivered  a  lease  in  favor  of  W.  L.  Spald- 
ing John  Letterman  and  Clifford  Post  dated  the  13th 
of  May  1912,  wherein  and  whereby  the  Company 
leased  to  said  parties  for  the  period  ending  July  1st 
1913  300  feet  in  length  along  the  lead  by  100  feet 
in  depth  thereof  on  the  Soo  claim,  a  copy  of  which 
lease  is  set  forth  herein.  And  Whereas;  on  or  about 
the  16th  day  of  September  1912  at  a  meeting  of  the 
board  of  directors  it  was  agreed  and  resolved  to  ex- 
tend the  lerm  of  said  lease  from  July  1st  1913  to 
January  1st  1914  and  the  President  and  Secretary 
were  duly  authorized  and  directed  to  execute  a  new 
lease  to  said  Spalding  and  Letterman  (the  said  Post 
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having  sold  his  interest  under  the  former  lease  to 
said  Spalding  and  Letterman)  on  the  same  terms  as 
the  former  lease  but  with  the  extension  of  time  in- 
corporated therein. 

And  whereas  the  Secretary  John  A.  Clark  was  on  the 
point  of  leaving  the  territory  and  has  now  left  to  be 
gone  for  some  time  and  omitted  to  enter  the  minutes 
of  such  meeting  and  resolution  in  the  minute  book, 
and  the  minutes  also  fail  to  show  the  authorization 
of  the  original  lease  or  of  the  meeting  at  which  it 
was  authorized. 

NOW  THEREFORE:  Resolved  that  the  action  of 
the  President  and  Secreter  in  executing  and  deliver- 
ing the  original  lease  as  above  set  forth  and  the 
authorizing  of  the  execution  and  delivery  of  the  new 
lease  with  the  extension  of  the  term  thereof  as  recited 
above  be  and  the  same  is  hereby  ratified  and  con- 
firmed, and  the  President  and  Secretery  are  hereby 
authorized  and  directed  to  execute  and  deliver  a 
new  lease  to  said  Salding  and  Letterman  on  the  same 
terms  as  the  original  lease  with  the  term  extended  as 
above  mentioned. 

L.  B.  CLOUGH 
H.  C.  HAMILTON 
R.  C.  ERCHINGER 

(Endorsed:  "892  Dated:  13  May  1912.  Reliance 
Mining  Company  to  W.  L.  Spadring  et  al.  Lease. 
1995.  Defts.  Exs  "2  &  3"  1995  Defts  Ex  "3"  June  12, 
—1914  PRW.  (Deft.  Ex  "2"  attached  hereto.") 
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Cross  examination^  by  Mr.  Stevens: 

Q.  I  will  ask  you  to  examine  ''Defendants'  Identi- 
fication No.  2"  in  this  case,  that  you  saw  me  deliver 
to  Mr.  McGowan  here  in  Court;  you  recognize  that 
as  being  one  of  the  notices? 

A.  Yes  sir;  they  were  all  alike,  they  were  all  print- 
ed on  cloth. 

Mr.  Stevens  then  offers  in  evidence  another  cloth 
notice,  which  is  marked  "Plaintiffs  Exhibit  BB",  and 
is  as  follows : 

NOTICE. 
TO  WHOM  IT  MAY  CONCERN: 

Notice  is  hereby  given  that  the  undersigned,  own- 
ers of  the  Reliance  Mining  Co.  properties  situated  on 
Dome  Creek  in  the  Fairbanks  Recording  Precinct, 
Fourth  Division,  Territory  of  Alaska,  WILL  NOT 
BE  RESPONSIBLE  for  any  debts  contracted  and 
incurred  by  any  and  all  Lessees  or  Laymen  now  min- 
ing and  operating  upon  said  placer  mining  claim  un- 
der their  respective  leases,  whether  such  debts  be  for 
labor  performed,  material  furnished,  or  for  any  other 
cause. 

All  persons  are  hereby  notified  and  warned,  that 
they  and  each  of  them  must  look  to  such  laymen  or 
lessees  for  the  payment  of  any  claim  and  indebted- 
ness, which  they  may  now  hold  or  which  may  here- 
after be  incurred  by  any  such  laymen  or  lessees. 
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Dated  this  25th  day  of  January,  1913. 


(Endorsed:  '*1995  Defts  Identification  2  Filed  as 
1995  Pltffs  Ex  "BB"  June  12-1914  P.  R.  W." 

Defendants  rest. 
JOHN  KUHL,  a  witnes  for  plaintiff  in  rebuttal, 
heretofore  sworn,  testified  as  follows: 
Direct  examination,  by  Mr.  Stevens: 

Q.  Mr.  Kuhl,  when  you  worked  on  the  quartz 
mine  out  here  at  Spaulding's — the  Soo  quartz  mining 
claim — did  you  see  any  notice  or  notices  posted  u.p 
there? 

A.    Yes  sir. 

Q.  Examine  "Defendants*  Exhibit  No.  1"  (hands 
same  to  witness) ;  did  you  ever  see  that  notice,  or 
a  notice  like  that,  posted  there  any  place? 

A.     No  sir;  I  don't  believe  that  is  the  notice. 

Q.  State  whether  or  not  the  notices  that  you  saw 
were  on  cloth. 

A.    They  were  on  cloth;  yes  sir. 

Q.  Examine  "Plaintiffs  Exhibit,  BB".  Hands 
same  to  witness.) 

A.    Yes  sir,  I  think  this  is  the  notice. 

Q.     This  is  the  notice  that  you  saw. 

A.  Yes  sir;  but  this  writing  wasn't  on  it  when  I 
seen  it.    There  was  no  writing  at  all. 

Q.    Were  there  any  signatures  to  the  notice  that 
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you  saw — any  writing  at  the  bottom, — names? 

A.  They  were  there,  but  you  couldn't  make  them 
out.    I  think  they  were  there. 

Mr.  Brown:    The  names  were  there? 

A.    Yes  sir. 

Mr.  Stevens:  You  couldn't  make  out  what  names 
they  were  ? 

A.    No  sir. 

Q.    When  was  it  that  you  first  saw  them? 

A.  Well,  the  first  day  that  I  went  to  work  I  seen 
one  at  the  bunkhouse  and  one  at  the  boiler-house; 
that  was  about  the  21st  of  August  1913.  I  saw  two 
notices  there;  both  of  them  were  alike,  so  far  as  I 
know. 

Q.  Did  either  one  of  the  notices  contain  the 
name  or  names  of  any  lessees  or  laymen? 

A.  As  I  have  explained  a  minute  ago,  I  could  not 
make  out  the  names  on  the  bottom;  there  were  some 
names  written  there,  but  they  were  worn  out.  That 
is  true  as  to  both  the  notices  that  I  saw. 

HUGH  FERRY,  a  witness  for  plaintiff  in  re- 
buttal, heretofore  sworn,  testified  as  follows: 
Direct  examination,  by  Mr.  Stevens. 

Q.  Did  you  see  any  notice  or  notices  posted  on 
this  Soo  quartz  mining  claim  at  any  time  you  were 
out  there  in  1913? 

A.     Yes  sir. 

Q.  Will  you  examine  this  notice  that  is  marked 
"Defendants'  Exhibit  No.  1".  (Hands  same  to  wit- 
ness.)   State  whether  or  not  you  have  ever  seen  it 
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bebfoie,  to  your  best  judgment.  Do  you  recognize 
that? 

A.     I  do,  sir. 

Q.     Is  that  one  of  the  notices  that  you  saw  posted? 

A.    One  of  them. 

Q.  Also  examine  this  one  that  1  hand  you,  "Plain- 
tiffs Exhibit  BB".    '(Hands  same  to  witness.) 

A.  Well,  the  only  one  I  did  look  at  was  the  one 
at  the  bunkhouse.  There  were  three  of  them  up 
there.    1  didn't  pay  any  attention  to  them  at  the  time. 

Q.    There  were  three  where? 
A.    One  at  the  bunkhouse,  one  at  the  messrhouse, 
and  one  at  the  shaft.     They  were  all  the  same;   I 
didn't  read  them  all,  but  I  read  the  first  one;  they  were 
all  about  the  same,  so  far  as  I  know.     I  looked  at 
them  all.    I  read  the  first  one  on  the  bunkhouse.    I 
didn't  see  any  handwriting  signature;  not  that  I  could 
swear  to.    1  didn't  see  any  printed  signature. 
Cross-examination,  by  Mr.  McGowan. 
I  saw  the  notices  for  the  first  time  when  I  went  to 
work  there;  all  the  time.    I  looked  every  day,  but  I 
couldn't  say  what  morning  or  what  night.    I  went  to 
work  in  September;  they  were  there  then.     1  read 
the  notice  once. 

JOHN  CURRY,  a  witness  for  plaintiff  in  re- 
buttal, testiled  as  follows,  having  been  here- 
tofore sworn: 

Direct  examination,  by  Mr.  Stevens: 
Q.     I    hand    you    for   identification    "Defendants' 
Exhibit   No.    1"    (hands   same    to    witness.)      State 
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whether  or  not  you  ever  saw  that  notice  or  a  similar 
notice  or  a  similar  notice. 

A.  I  have;  it  was  posted  on  this  particular  mining 
claim  that  we  have  been  talking  about  for  a  couple  of 
days, — on  Dome  Creek. 

Q.  I  ask  you  to  examine  this  notice  marked 
"Plaintiffs  Exhibit  BB".  Did  you  ever  see  that 
before  or  a  similar  notice?  (Hands  same  to  wit- 
ness) . 

A.  Yes,  I  think  this  is  one  I  took  off  myself.  It 
looks  like  it.  This  was  posted  on  the  shaft,  on  the 
timbers  that  hold  the  upright  of  the  shaft,  six  by 
six  I  think  they  are.  I  didn't  see  any  signatures  at 
the  bottom  of  the  notice;  no  more  than  "January 
1913.**  There  were  not  any  signatures  that  I  know 
of;  I  never  saw  any  signatures. 

Q.     Did  you  look? 

A.  Yes,  when  I  took  it  off.  When  I  took  it  off 
there  was  none  on  there.  I  took  it  off  on  November 
10th  or  11th.  I  had  seen  it  before  that  time.  The 
first  time  I  saw  it  was  a  year  ago  last  April,  I  be- 
lieve it  was.  I  was  out  there  sawing  wood  for  Spauld- 
ing;  that  would  be  in  April  1913, — April  or  May, 
before  the  ice  went  out.  These  notices  were  there 
then.  I  just  saw  the  notices  up  there,  but  I  didn't 
examine  them. 

Q.  Did  you  ever  see  that  notice,  or  any  other  no- 
tice there  like  it,  that  contained  the  signatures  of  any 
persons  at  the  bottom, — or  company? 

A.     I  believe  the  one  on  the  cookhouse  had  the 
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signatures  on  it, — two  or  three  signatures. 

Q.    Whose  signatures? 

A.  I  believe  Ray  Erchinger  was  one,  and  I  don't 
know  whether  Harry  St.  George  was  on  there  or  not; 
but  I  believe  there  were  two  signatures  on  the  one 
on  the  cookhouse.  I  think  the  name  of  Captain 
Cunningham  was  also  on  there.  I  am  sure  their 
names  were  on  there;  there  were  some  names  on 
there;  and  I  am  sure  it  was  theirs.  The  notices  were 
cloth.  I  don't  know  whose  signatures  were  on  there, 
but  I  know  there  were  one  or  two  on  there. 
Crass-examination,  by  Mr.  McGawan: 

Q.  Were  not  the  words  "Reliance  Mining  Com- 
pany" written  above  the  words  **St  George"  and 
"Erchinger"  on  the  first  vacant  line?  I  refer  now 
to  "Defendants'  Exhibit  No.  1",  taking  the  first 
vacant  line  after  "January  1913."  Wasn't  it  "Re- 
liance Mining  Company"  and  "StGeorge"  and  "Er- 
chinger, secretary,"  written  above  that? 

A.  No;  "Reliance  Mining  Company"  was  written 
on  the  top. 

Q.    Where  it  is  now? 

A.    Yes  sir. 

Q,  You  say  Captain  Cunningham's  name  was 
there? 

A.  I  am  pretty  sure,  because  I  asked  who  he  was 
I  am  not  sure.  That  was  some  time  in  April  1913. 
I  worked  out  there,  off  and  on,  all  summer. 

Q.  That  was  the  time  Cunningham  and  Ronan 
were  working  the  ground  as  lessees  under  this  same 
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lease,  and  before  Mr.  Spaulding  took  it  over? 

A.     I  didn't  know  Cunningham  was  in  there. 

Q.  That  was  the  time  Cunningham  and  Ronan 
were  out  there  working  under  this  lease,  before 
Spaulding  took  it  back? 

A.  Spaulding  was  there  at  the  same  time;  I  didn't 
know  Cunningham  was  in  it. 

Q.  You  say  you  saw  Cunningham's  name  on  this 
notice? 

A.    Yes,  I  think  so. 

MARTIN  MALLAND,  a  witness  for  plaintiff  in  re- 
buttal, heretofore  sworn,  testified  as  follows: 
Direct  Examination,  by  Mr.  Stevens: 

Q.  Mr.  Malland,  1  will  ask  you  to  examine  '*De- 
fendants'  Exhibit  No.  1",  also  "Plaintiff's  Exhibit 
BB",  and  state  if  you  know  whether  you  have  ever 
seen  either  one  of  those  notices  before  posted  on  this 
claim  in  question,  the  Soo  quartz  mining  claim. 

A.  I  never  saw  a  duplicate  of  that.  (Indicates 
"Defendants'  Exhibit  No.  1). 

Q.  Look  at  the  other  one.  (Plaintiff's  Exhibit 
BB.) 

A.     I  never  saw  a  duplicate  of  either  one  of  them. 

Q.  Did  you  ever  see  any  notices  posted  on  the 
claim. 

A.    I  did. 

Q.    How  many? 

A.  Two;  there  was  one  on  the  bunkhouse  and 
one  on  the  gallows-frame  at  the  shaft. 

Q.     Do  you  know  whether  or  not  those  notices  that 
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you  saw,  or  either  one  of  them,  were  signed  by  any- 
one,— any  signatures  attached  to  them? 

A.  Well,  now,  I  didn't  .pay  enough  attention  to 
say  I  did.    I  examined  both  notices. 

H.  H.  DECK,  a  witness  for  plaintiff  in  rebuttal, 
heretofore  sworn,  testified  as  follows: 
Direct  examination,  by  Mr.  Stevens: 

Q.  Mr.  Deck,  examine  "Defendants'  Exhibit  No. 
1",  and  also  Plaintiff's  Exhibit  BB,"  and  state  if 
you  can  whether  or  not  you  ever  saw  either  one 
of  those  notices  or  similar  notices  posted  on  the  Soo 
quartz  mining  claim  at  the  head  of  Dome  Creek. 

A.  Yes,  I  saw  that  notice.  (Indicates  ^'Defendants' 
Exhibit  No.  1.) 

Q.    How  many  notices  did  you  see? 

A.  Well,  I  seen  two  notices,  but  one  in  par- 
ticular. 

Q.  Where  were  the  two  notices  posted  that  you 
saw? 

A.  One  was  on  the  bunkhouse  and  one  down  at 
the  mouth  of  the  shaft. 

Q.    You  say  you  noticed  one  in  particular? 

A.    Yes  sir. 

Q.    Which  one? 

A.  The  one  on  the  bunkhouse;  this  is  the  one. 
(Indicates  "Defendants'  Exhibit  No.  1.) 

Q.  State  when  it  was  that  you  first  saw  it,  as 
near  as  you  can. 

A.  I  can't  tell  when  I  first  seen  it,  but  I  can  tell 
you  when  I  first  read  it  over  carefully.     That  was 
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about  the  5th  or  6th  of  November  1913.  I  only  saw 
two  notices.  There  were  no  names  there  that  I  could 
see  or  did  see. 

Ctoss-examination,  by  Mr.  McGowan: 

I  examined  the  notice  carefully  about  the  6th 
or  7th  of  November  1913.  I  fix  the  date  because  1 
quit  on  the  25th  of  October.  I  went  back  out  to  the 
mine  and  I  examined  this  notice  to  find  out  what 
the  purpose  of  the  notice  was  there.  I  don't  remem- 
ber the  date  that  I  went  back,  but  I  was  there  on  the 
6th  or  7th  of  November  and  read  the  notice  over 
carefully.  I  am  sure  of  that.  The  first  time  I  looked 
at  this  notice  carefully  was  in  November  of  last 
year.  Before  that  I  had  seen  two  notices  and  I 
read  one  of  them  particularly.  I  never  have  seen 
the  third  one  at  all. 

Both  plaintiff  and  defendant  rested. 

The  case  was  argued  by  attorneys  for  both  plain- 
tiff and  defendant  and  was  submitted  to  the  Court. 

That  thereafter  the  Court  announced  that  it  had 
decided  generally  in  favor  of  .plaintiff  and  against 
defendants  for  all  labor  performed  by  plaintiff  and 
his  assignors  prior  to  the  ninth  day  of  October  1913, 
and  in  favor  of  defendants  and  against  plaintiff  and 
his  assignors  for  all  labor  performed  by  them  on  the 
Soo  quartz  mining  claim  subsequent  to  the  ninth 
day  of  October  1913; 

That  thereafter  plaintiffs  submitted  to  the  Court 
for  signature  findings  of  facts  and  conclusions  of 
law,  which  were  thereafter  signed  as  submitted. 
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That  thereafter,  and  within  the  time  prescribed 
by  law,  defendants  filed  their  objections  to  plain- 
tiffs proposed  findings  of  fact  and  conclusions  of 
law,  in  the  words  and  figures  following,  to-wit: 


[Title  of  Court  and  Cause.] 

Defendants*  Objections  to  Plaintiffs  Proposed  Find- 
ings of  Fact  and  Conclusions  of  Law. 

I.  Defendants  object  to  the  second  Finding  of 
Favt  contained  in  plaintiff's  proposed  findings  of 
fact  and  conclusions  of  law  for  the  reason  that  said 
second  finding  of  fact  and  the  whole  thereof  is 
not  a  finding  upon  any  issue  decided  in  this  case 
and  upon  which  the  liability  of  the  defendants' 
property  to  a  lien  is  based. 

II.  Defendants  object  to  the  fourth  fndino;  of 
fact  contained  therein,  upon  the  ground  that  the 
same  is  not  in  accordance  with  the  evidence  in  this 
case,  and  particularly  object  to  the  ]ast  clause  on 
said  fourth  finding  beginning  with  the  words,  "That 
the  failure"  and  continuing  to  the  end  of  said  para- 
graph, for  the  reason  that  said  portion  of  said 
finding  does  not  state  any  facts  found  by  the  court, 
but  states  a  conclusion  of  law. 

III.  Defendants  object  to  the  sixth  finding  of 
fact  therein  contained,  for  the  reason  that  said  find- 
ing states  that  W.  L.  Spaulding  employed  the  .plain- 
tiff and  his  assignors  to  perform  the  work  men- 
tioned in  the  complaint  and  in  the  several  liens  here- 
in, whereas  the  said  complaint  and  the  liens  each 
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of  them  states  that  the  said  plaintiff  and  his  as- 
signors were  each  employed  by  W.  L.  Spaulding 
and  Raymond  Brumbaugh,  members  of  a  mining 
copartnership  operating  the  Soo  quartz  mining 
claim;  and  said  defendants  particularly  object  to  the 
finding  of  fact  contained  in  said  sixth  findng  that 
the  contract  for  labor  to  be  performed  by  Mrs.  H. 
H.  Deck  was  for  cookng,  for  the  reason  that  ser- 
vices as  cook  are  not  lienable;  and  also  particularly 
object  to  the  finding  therein  contained  that  the 
said  Spaulding  contracted  with  William  Ahlmark 
to  pay  five  ($5)  dollars  a  day  and  board  for  the 
team  therein  mentioned,  for  the  reason  that  said 
services  are  not  lienable  in  their  nature. 

IV.  Said  defendants  object  to  the  statement  con- 
tained in  the  seventh  finding  of  fact  therein  con- 
tained, wherein  it  is  stated  that  the  lien  notices 
filed  by  the  plaintiff  and  hs  assignors  contain  the 
name  of  the  person  by  whom  said  claimants  were 
employed,  to-wit.  the  defendant  W.  L.  Spaulding, 
for  the  reason  that  each  of  the  liens  filed  by  the 
plaintiff  and  his  assignors,  and  also  the  complaint 
herein,  states  that  the  name  of  the  person  by  whom 
said  plaintiff  and  his  assignors  were  er^ployed  was 
W.  L.  Spaulding  and  Raymond  Brumbaugh,  com- 
posing a  mining  copartnership  operating  the  Soo 
mining  claim;  and  further  particularly  object  to 
that  portion  of  said  seventh  finding  of  fact  wherein 
it  is  stated  that  each  of  the  lien  claimants  mentioned 
in  the  complaint  herein  paid  for  preparng  and  filing 
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of  record  his  said  lien  the  sum  of  eleven  and  75-100 
($11.75)  dollars,  for  the  reason  that  no  charge  for 
preparing  or  filing  said  lien  notices  is  allowed  by 
law. 

V.  Defendants  object  to  the  ninth  finding  of 
fact  contained  in  said  findings  of  fact,  for  the  reason 
that  no  allowance  is  made  by  law  for  attorneys  fee 
in  the  foreclosure  of  liens  by  laborers. 

VI.  Defendants  object  to  the  tenth  finding  of 
fact  and  the  claim  therein,  for  the  reason  that  it  does 
not  contain  any  statement  of  fact,  but  simply  a 
conclusion  of  law. 

VII.  Defendants  object  to  the  statement  contained 
in  the  eleventh  finding  of  fact  to  the  effect  that 
the  plaintiff  S.  A.  Martin  is  entitled  to  a  lien  in 
the  sum  of  $357.50  upon  the  Soo  quartz  mining 
claim  and  upon  other  property  therein  mentioned, 
for  the  reason  that  the  said  statement  is  not  a  find- 
ing of  a  fact,  but  a  conclusion  of  law. 

VIII.  Defendants  object  to  the  statements  con- 
tained in  the  12th,  13th,  14th,  15th.  16th,  17th,  18th, 
19th,  20th,  21st,  22d,  23d,  and  24th  findings  of 
fact,  that  each  of  the  persons  named  in  said  several 
paragraphs  are  entitled  to  liens  upon  the  propertv 
described  in  said  of  said  .paragraphs,  for  the  reason 
that  each  of  said  statements  contained  in  said  several 
paragraphs  is  a  statement  of  a  conclusion  of  law, 
and  not  a  statement  of  any  fact. 

IX.  Defendants  object  to  the  statements  con- 
tained in  the  25th  finding  of  fact,  and  in  each  of 
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:e^i---   :::-:  i^.-   -r^iezier-:   .:r.s:.:_:es  a  finding  of 
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fact,  and  not  a  conclusion  of  law. 

XII.  Defendants  further  object  to  the  statement 
contained  in  the  2nd  conclusion  of  law  proposed  by 
plaintiff,  to  the  effect  that  plaintiff  is  entitled  to 
have  all  of  the  liens  mentioned  in  the  complaint  fore- 
closed and  the  property  described  in  the  complaint 
sold  to  satisfy  said  liens,  for  the  reason  that  under 
the  statements  made  in  the  finding  of  fact  and 
the  evidence  produced  in  this  case  on  behalf  of 
the  plaintiff,  the  said  claims  of  lien  are  each  and 
all  void  and  of  no  effect  for  the  reason  that  the  labor 
and  services  for  which  the  liens  are  claimed  by  the 
plaintiff  and  his  assignors  according  to  the  testimony 
herein  were  not  done  and  performed  in  the  develop- 
ment or  im,provement  of  the  Soo  quartz  mining  claim 
but  were  done  and  performed  in  the  course  of  carry- 
ing on  mining  operations  in  extracting  ore,  milling 
the  same,  and  in  the  ordinary  working  operations  of 
the  mine. 

McGOWAN  &  CLARK, 
JOHN  K.  BROWN, 
Attorneys  for  Defendants. 

And  at  said  time  served  on  plaintiffs  attorney 
and  filed  with  the  Court  defendants'  proposed  amend- 
ments to  findings  of  fact  and  conclusions  of  law,  as 
follows,  to-wit: 
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[Title  of  Court  and  Cause.] 

Defendants'  Proposed  Amendments  to  Findings  of 
Fact  &  Conclusions  of  Law. 

The  defendants  in  the  above  entitled  action  here- 
by propose  the  following  amendments  to  the  findings 
of  fact  and  conclusions  of  law,  as  served  and  filed 
by  the  attorney  for  the  above  named  plaintiff,  to- 
wit: 

I.  In  paragraph  1  of  the  findings  of  fact  pro- 
posed by  the  attorney  for  the  above  named  plain- 
tiff, amend  the  same  so  that  it  shall  read  as  follows: 
"That  at  all  the  times  herein  mentioned,  and  up  to 
and  including  the  8th  day  of  October,  1913,  the 
defendant  W.  L.  Spaulding  was  in  possession  of, 
and  prospecting,  developing  and  mining  the  westerly 
300  feet  to  the  depth  of  100  feet  of  that  certain 
quartz  miinng  claim,  known  as  the  Soo  Quartz 
Mining  Claim,"  etc.,  continuing  as  in  the  proposed 
finding  of  fact  until  the  end  of  said  proposed  find- 
ing No.  1. 

II.  Also,  in  the  said  last  mentioned  paragraph 
No.  1  of  said  findings  of  fact,  amend  the  last  sen- 
tence thereof  to  read  as  follows:  *'And  that  the  de- 
fendant, W.  L.  Spaulding,  lessee  as  aforesaid,  operat- 
ed the  westerly  300  feet  to  the  depth  of  100  feet 
of  said  mine  under  the  name  of  the  Soo  Mining 
Company." 

III.  Amend  said  findings  of  fact  by  striking 
out  paragraph  2  thereof. 

IV.  Amend  the  third  finding  of  tact  proposed  by 
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plaintiff  so  that  it  will  appear  that  the  word 
"quartz*',  written  with  pen  and  ink  above  the  word 
"'placer,"  was,  at  the  time  of  the  trial  of  said  action^ 
legible  and  could  readily  be  distinguished. 

V.  Amend  paragraph  4  of  said  proposed  findings 
of  fact  by  striking  out  therefrom  all  of  the  said 
proposed  finding,  beginning  with  the  words  **with 
the  failure"  and  continuing  until  the  end  of  said 
4th  finding. 

VI.  Amend  the  5th  proposed  finding  of  fact,  so 
that  the  same  will  state  that  the  defendant,  W.  L. 
Spaulding,  was  doing  business  as  the  Soo  Mining 
Company,  and  was  lessee  of  the  westerly  300  feet 
of  the  Soo  Quartz  Mining  Claim  to  a  depth  of  100 
feet,  instead  of  the  lessee  of  the  whole  claim,  as  ap- 
pears in  said  finding. 

VH.  Strike  out  all  reference,  in  the  5th  proposed 
finding  of  fact,  to  the  ownership  of  a  certain  3- 
stamp  quartz  mill,  situated  in  the  Soo  Quartz  Mine, 
together  with  all  the  fixtures  and  appliances  there- 
unto belonging,  as  well  as  all  tools,  boilers,  engines, 
hoists,  cables,  timbers,  and  other  appliances  used 
in  carrying  on  mining  operation  on  said  mining 
claim,  for  the  reason  that  no  lien  exists  upon  said 
quartz  mill,  or  any  of  the  personal  property,  or 
machinery  or  other  appliances  mentioned  in  said 
paragraph  5,  in  favor  of  the  palintiff  or  his  as- 
signors, or  any  of  them;  and  for  the  further  reason 
that  the  Court  found,  as  a  matter  of  law,  that  said 
mill,    and    said    other    property    mentioned    in    said 
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paragraph  5  of  the  findings  of  fact  proposed  by 
plaintiff  was  the  subject  of  no  lien  of  the  plaintiff 
or  his  assignors. 

VIII.  Amend  paragraph  VII  of  said  proposed 
findings  of  fact,  by  striking  out  from  the  statement 
therein  contained  of  the  contents  of  the  several  lien 
notices  upon  which  the  claims  of  .plaintiff  and  his 
assignors  are  based,  the  statement  that  said  lien 
notices,  and  each  of  them,  contains:  "The  name 
of  the  person  by  whom  said  claimant  was  employed, 
to-wit,  W.  L.  Spaulding,"  for  the  reason  that  the 
lien  notices,  copies  of  which  are  attached  to  the 
complaint  herein,  show  on  their  face  that  the  per- 
sons by  whom  each  of  said  claimants  were  employ- 
ed, were  W.  L.  Spaulding  and  Raymond  Brum- 
baugh, as  copartners,  doing  business  under  the  name 
of  the  Soo  Mining  Company. 

IX.  Amend  said  findings  of  fact  by  striking 
therefrom  all  of  paragraph  10  thereof. 

X.  Amend  paragraphs  1 1  to  24,  inclusive,  of  said 
findings  of  fact  proposed  by  plaintiff,  by  striking 
from  each  of  said  paragraphs  the  statement  con- 
tained therein,  that  the  plaintiffs  and  his  said  as- 
signors are  each  entitled  to  a  lien  for  the  several 
sums  found  to  be  due  to  them  upon  the  Soo  Quartz 
Mining  Claim,  or  upon  any  other  property,  for  the 
reason  that  such  statement  is  not  a  finding  of  fact, 
but  a  conclusion  of  law,  and  should  not  be  included 
in  the  findings  of  fact. 

XI.  Amend    each    of    the    said    paragraphs    last 
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named,  to-wit,  from  11  to  24,  inclusive,  of  said  pro- 
posed findings  of  fact,  by  making  it  appear  in  each 
of  said  paragraphs  that  the  person  named  therein 
is  entitled  to  a  lien  upon  the  westerly  300  feet  of 
the  Soo  Quartz  Mining  Claim  to  a  depth  of  100 
feet,  instead  of  upon  the  whole  claim,  as  stated 
in  each  of  said  paragraphs. 

XII.  Amend  paragraph  24  of  said  proposed  find- 
ings of  fact,  by  striking  therefrom  any  statement 
that  William  Ahlmark,  one  of  plaintiffs  assignors, 
furnished  a  team  of  horses  at  the  rate  of  $5.00  per 
day  between  June  30th  and  October  8th,  1913, 
or  at  any  other  time,  or  at  all,  for  the  reason  that 
the  services  of  such  team  are  not  lienable. 

XIII.  Amend  .paragraph  25  of  said  proposed  find- 
ings of  fact,  by  strikini^  from  said  proposed  findings 
the  whole  of  said  paragraph  25,  and  also  sub-para- 
graphs (a)  to  '(m),  inclusive,  for  the  reason  that  it 
appears  upon  the  face  of  said  findings  that  none  of 
the  labor  mentioned  in  said  paragraph  25,  or  its  sub- 
paragraphs, constitutes  a  lienable  debt. 

XIV.  Amend  paragraph  2  of  the  conclusions  of 
law  proposed  by  plaintiff,  by  striking  therefrom  the 
following  words:  ''That  all  of  said  liens  were  duly 
assigned  and  transferred  to  plaintiff  herein,"  for  the 
reason  that  such  statement  is  a  statement  of  fact, 
and  not  a  statement  of  a  conclusion  of  law. 

McGOWAN  &  CLARK, 
JOHN  K.  BROWN, 
Attorneys  for  Defendants. 
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That  thereafter  the  Court  overruled  defendants* 
objections  to  plaintiffs  proposed  findings  of  fact  and 
conclusions  of  law,  to  which  ruling  defendants  then 
and  there  excepted  and  said  exception  was  allowed, 
and  the  Court  refused  to  amend  the  proposed  find- 
ings of  fact  and  conclusions  of  law  submitted  by 
the  attorney  for  plaintiff  in  accordance  with  the 
amendments  filed  by  defendants,  to  which  ruling  de- 
fendants then  and  there  excepted  and  said  exception 
was  allowed; 

That  thereafter  the  Court  duly  made  and  signed 
the  proposed  findings  of  fact  and  conclusions  of  law 
submitted  by  plaintiff,  to  all  which  findings  so  made 
and  signed  by  said  Court,  to  which  defendants  had 
theretofore  objected,  as  hereinabove  set  forth,  de- 
fendants then  and  there  excepted  and  said  exception 
was  allowed,  and  defendants  then  and  there  excepted 

to  the  refusal  of  said  Court  to  amend  said  findings 
of  fact  and  conclusions  of  law  in  accordance  with 
defendants'  proposed  amendments  theretofore  filed 
with  said  Court,  which  said  exception  was  then  and 
there  allowed  to  each  of  said  appearing  defendants; 
And  now,  in  furtherance  of  justice  and  that  right 
may  be  done,  the  said  defendants,  W.  L.  Spaulding 
and  Reliance  Mining  Com,pany,  present  the  fore- 
going as  their  bill  of  exceptions  in  this  cause,  and 
pray  that  the  same  may  be  settled  and  allowed,  and 
signed  and  certified  by  the  Judge  of  this  Court,  in 
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the  manner  provided  by  law. 

McGOWAN  &  CLARK, 
JOHN  K.  BROWN, 
Attorneys  for  Defendants. 
Due  service  of  the  within   Proposed  Bill  of  Ex- 
ceptions and  receipt  of  a  copy  thereof  are  hereby 
acknowledged   this    14th    day   of   October    1915, 

MORTON  E.  STEVENS, 
Attorney  for  Pltff. 
(Indorsed:  "Filed  in  the  District  Court  Territory 
of  Alaska  4th  Div.  Oct.  14  1915  J.  E.  Clark  Clerk 
By  Sidney  Stewart  Deputy.  Re-filed  as  of  date 
Nov.  9  1915  J.  E.  Clark,  Clerk,  by  Sidney  Stewart, 
Deputy.") 


[Title  of  Court  and  Cause.] 

Order  Settling  Bill  of  Exceptions. 

BE  IT  REMEMBERED  that,  on  the  14th  day  of 
October,  1915,  the  defendants  W.  L.  Spaulding  and 
the  Reliance  Mining  Company  presented  the  fore- 
going bill  of  exceptions  to  the  Court  for  settlement, 
which  said  proposed  bill  of  exceptions  was  served 
and  filed  within  the  time  allowed  by  the  orders  of 
the  Court,  and  thereafter  the  plaintiff,  for  good 
cause  shown,  was  given  and  granted  until  and  in- 
cluding the  eighth  day  of  November,  1915,  within 
which  to  prepare,  serve,  and  file  proposed  amend- 
ments to  said  proposed  bill  of  exceptions,  and  that 
no  amendments  or  objections  have  been  made  to 
said  proposed  bill  of  exceptions,  and  the  time   for 
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filing  objctions  has  passed,  and  it  appearing  to  the 
satisfaction  of  this  Court,  on  examination  of  the  pro- 
posed bill  of  exceptions,  that  it  contains  a  full,  true, 
and  correct  record  of  the  proceedings  in  connection 
with  said  matter,  and  that  the  same  is  true  and  cor- 
rect in  all  particulars,  and  contains  all  the  material 
testimony,  evidence,  and  exhibits,  and  other  proof  in- 
troduced by  the  respective  parties  during  the  hear- 
ing of  said  cause,  and  the  Court  being  fully  advised 
in  the  premises;  Now,  therefore,  upon  motion,  it 
is  ordered  that  the  foregoing  proposed  bill  of  ex- 
ceptions be,  and  the  same  is,  hereby  approved,  allow- 
ed, and  settled  as  the  bill  of  exceptions  in  the  above 
entitled  cause  and  made  a  part  of  the  record  herein, 
and  that  the  same  has  been  filed  and  presented  within 
the  time  allowed  by  the  orders  of  the  Court,  and  that 
the  clerk  of  this  Court  shall  re-file  said  bill  of  excep- 
tions as  of  this  date. 

Done  at  Fairbanks,  Alaska,  this  ninth  day  of  Nov- 
ember, 1915,  in  qpen  Court. 

CHARLES  E.  BUNNELL, 
District  judge. 
Entered  in  Court  Journal  No.  13,  page  SsMx 
(Indorsed:    "Filed  in  the  District  Court,  Territory 
of  Alaska,  4th  Div.,  Nov.  9,   1915,  J.  E.  Clark,  by 
Sidney  Stewart,  Deputy.'') 


[Title  of  Court  and  Cause.] 

Findings  of  Fact  and  Conclusions  of  Law. 

This  cause  came  on  regularly  for  trial  on  the  11th 
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day  of  June,  1914,  before  the  court,  on  the  equity 
side  thereof,  without  a  jury,  and  the  plaintiff  ap- 
pearing in  person  and  by  his  Attorney  Morton  E. 
Stevens,  Esq.,  and  the  defendants  appearing  by 
Messers  McGowan  &  Clark  and  John  'K.  Brown, 
Esq.,  and  the  court  hearing  and  considering  all  of 
the  evidence  introduced  by  the  respective  parties, 
finds  the  facts  as  follows,  to-wit: 

I. 

That  at  all  times  herein  mentioned,  and  up  to  and 
including  the  8th  day  of  October,  1913,  the  defend- 
ant, W.  L.  Spaulding  was  in  possession  of,  and  pros- 
pecting, developing  and  mining,  the  westerly  300 
feet  of  that  certain  quartz  placer  mining  claim,  to  a 
depth  of  100  feet,  known  as  the  Soo  Quartz  Mining 
Claim,  located  about  one-half  mile  Northwest  of 
Pedro  Dome,  on  the  right  limit  of  Dome  creek,  and 
opposite  Creek  Placer  Mining  Claim  No.  9  Above 
Discovery,  in  the  Fairbanks  Precinct,  Alaska,  under 
a  lease  from  the  defendant,  the  Reliance  Mining 
Company,  a  corporation  organized  and  existing  un- 
der the  laws  of  the  State  of  Nevada,  and  carrying  on 
business  in  Alaska,  which  company,  the  said  Re- 
liance Mining  Company,  was  at  all  times  herein  men- 
tioned, and  now  is,  the  owner  of  said  Soo  Quartz 
Mining  Claim.  And  that  defendant,  W.  L.  Spauld- 
ing, lessee  as  aforesaid,  operated  said  mine  under 
the  name  of  the  Soo  Mining  Company. 

II. 

That  at  all  times  between  the  8th  day  of  October, 
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1913  and  the  10th  day  of  November,  1913,  said  Soo 
Quartz  Mining  Company  was  mined  and  operated 
jointly  by  defendant,  W.  L.  Spaulding  and  the  plain- 
tiff, together  with  other  laborers,  plaintiff's  assign- 
ors herein. 

III. 

That  on  or  about  January  25th,  1913,  the  defend- 
ant, the  Reliance  Mining  Company,  posted  u,pon  said 
Soo  Quartz  Mining  Claim,  in  conspicuous  places, 
three  notices  which  were  in  words  and  figures  as 
follows,  to-wit: 

NOTICE. 
TO  WHOM  IT  MAY  CONCERN: 

Notice  is  hereby  given  that  the  undersigned, 
owners  of  the  Reliance  Mining  Company,  properties 
situated  on  Dome  Creek  in  the  Fairbanks  Recording 
Precinct,  Fourth  Division,  Territory  of  Alaska, 
WILL  NOT  BE  RESPONSIBLE  for  any  debts  con- 
tracted  and  incurred  by  any  and  all  Lessees  or  lay- 
men now  mining  and  operating  upon  said  Placer 
Mining  Claim  under  their  respective  leases,  whether 
such  debts  be  for  labor  performd,  material  furnished, 
or  for  any  other  cause. 

All  persons  are  hereby  notified  and  warned,  that 
they  and  each  of  the  must  look  to  such  laymen  or 
lessees  for  the  payment  of  any  claim  and  indebted- 
ness, which  they  may  now  hold  or  which  may  here- 
after be  incurred  by  any  such  laymen  or  lessees. 

Dated  this  25th  day  of  January,  1913. 

That  the  court  further  finds  that  when  said  notices 
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were  originally  posted,  that  the  printed  word 
**placer",  in  the  body  of  said  notice,  was  lined  out 
with  pen  and  ink,  and  the  word  "quartz",  written 
with  pen  and  ink  above  said  word  "placer",  and  that 
at  the  time  of  posting  said  notices,  as  aforesaid,  the 
same  were  signed  by  Reliance  Mining  Co.,  R.  C. 
Erchinger,  Secretary,  and  by  H.  E.  St.  George.  That 
thereafter  the  said  lining  out  of  said  word  "placer" 
in  said  notices  and  the  word  "quartz"  written  above 
said  word,  as  well  as  the  words,  "Reliance  Mining 
Company"  and  the  signatures  to  said  notices,  became 
weather-beaten  and  illegible  and  finally  disappeared. 

IV. 
That  the  lease  under  which  the  defendant,  'W.  L. 
Spaulding  worked  and  operated  said  mine,  was  never 
filed  for  record  or  recorded  in  the  recorder's  office 
for  said  Fairbanks  Precinct,  Alaska,  wherein  said 
mining  property  is  situate  and  that  said  notices 
posted,  as  aforesaid,  or  any  of  them,  did  not  contain 
the  name  or  names  of  the  lessee  or  lessees  or  other 
person  or  persons,  other  than  the  owner  operating 
said  property.  That  the  failure  of  said  Reliance 
Mining  Com^pany  to  post  three  notices  in  conspicu- 
ous places  containing  the  name  or  names  of  the 
lessee  or  lessees  or  other  person  or  persons  operating 
said  property,  the  court  finds  to  be  conclusive  proof 
of  the  consent  of  such  owner  of  said  property,  that 
its  interest  in  such  mining  property  shall  be  subject 
to  any  lien  or  liens  for  labor  performed,  or  material 
furnished  in  the  working  or  development  or  oper- 
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ating  said  mining  claim. 

V. 

That  at  all  times  herein  mentioned,  the  defendant, 
W.  L.  Spaulding,  lessee  of  said  mining  claim,  as 
aforesaid,  doing  business  as  the  Soo  Mining  Com- 
pany, was,  and  now  is  the  owner  of  that  certain 
three  stamp  mill  situate  upon  Soo  Quartz  Mining 
Claim,  together  with  all  of  the  fixtures  and  ap- 
pliances thereunto  belonging,  as  well  as  all  tools, 
boilers,  engines,  hoists,  cables,  timbering  and  other 
appliances  used  in  carrying  on  mining  operations  in 
and  upon  said  mining  claim. 

VI. 

That  on  or  about  the  dates  hereinafter  mentioned, 
the  same  being  about  the  dates  of  the  commence- 
ment of  the  performance  of  labor  in  and  upon  said 
mining  claim,  the  said  defendant,  W.  L.  Spaulding, 
by  himself  or  through  his  duly  authorized  foreman 
or  agent,  entered  into  a  contract  of  employment, 
whereby,  as  lessee  and  operator  of  said  mine,  he  em- 
ployed at  the  rate  of  $5.00  per  day,  besides  board 
and  lodging,  the  following  persons  to  work  and  labor 
upon,  in  and  about  said  Soo  Quartz  Mining  Claim, 
in  the  prospecting,  developing,  improving  and  min- 
ing of  said  premises,  as  follows: 

S,  A.  Martin,  John  Curry,  John  Nyland,  Walfred 
Peterson,  Al  Myers,  John  Kuhl,  Ole  Simonson,  Steve 
Paskalich,  H.  H.  Dech,  Mrs.  H.  H.  Dech,  Hugh 
Ferry,  Louis  Behl  and  William  Ahlmark;  and  that 
Martin  Milland  was  employed  at  the  rate  of  $6.00 
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per  day  for  labor  performed  as  blacksmith.  That 
the  said  contract  for  labor  to  be  performed  by  the 
said  Mrs.  H.  H.  Dech,  was  for  cooking  for  employees 
in  the  development  and  mining  of  said  premises,  and 
that  the  contract  between  the  said  defendant,  W.  L. 
Spaulding  and  the  said  William  Ahlmark,  was  both 
for  his  own  labor  upon  said  premises  and  for  his 
team  of  horses  in  the  transportation  and  hauling  of 
wood  for  said  mine,  at  $5.00  per  day  and  board  for 
said  team. 

VII. 
That  on  or  about  the  7th  day  of  November,  1913, 
the  said  S.  A.  Martin,  John  Curry,  John  Nyland, 
Walfred  Peterson,  Al  Myers,  John  Kuhl,  Ole  Simon- 
son,  Steve  PasRalich,  H.  H.  Dech,  Mrs.  H.  H.  Dech, 
Hugh  Ferry,  Louis  Behl,  William  Ahlmark  and  Mar- 
tin Milland  each  made,  executed  and  swore  to,  before 
a  Notary  Public  for  Alaska,  a  notice  of  lien  upon 
said  Soo  Quartz  Mining  Claim,  the  leasehold  there- 
on, of  the  said  W.  L.  Spaulding,  together  with  the 
stamp  mill,  machinery,  appliances  and  tools  there- 
unto belonging  and  used  in  connection  with  the 
operation  of  said  mine.  That  each  of  said  notices 
made  by  each  of  said  persons,  was  for  labor  per- 
formed by  said  persons  upon  and  in  said  mining 
claim  in  the  prospecting,  developing,  improving  and 
mining  the  same,  saving  and  excepting  the  lien  of 
the  said  Mrs.  H.  H.  Deck,  which  was  for  cooking  for 
employees  of  said  mine  in  the  operation  thereof,  and 
also  saving  and  excepting  a  portion  of  the  lien   of 
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William  Ahlmark  for  furnishing  a  team  of  horses 
used  in  the  transportation  of  wood  for  said  mine. 

That  each  of  said  lien  notices  contained  a  true 
statement  or  substantially  true  statements  of  claim- 
ant's demand,  after  deducting  all  just  credits  and 
set-offs,  and  contained  the  name  of  the  owner  or  re- 
puted owner  of  said  mining  claim,  to-wit,  the  Re- 
liance Mining  Company,  and  also  the  name  of  the 
person  by  whom  said  claimant  was  employed,  to-wit, 
defendant  W.  L.  Spaulding,  or  his  agent,  and  also, 
a  description  of  the  property  to  be  charged  with  the 
lien  suflficient  for  identification,  to-wit,  the  mining 
property,  lease  and  machinery  above  described. 

That  prior  to  the  expiration  of  thirty  days  from  the 
date  of  the  last  service  performed  or  materials  fur- 
nished, to-wit,  on  the  7th  day  of  November,  1913,  each 
of  said  claimants  filed  for  record  in  the  Precinct  where 
all  of  said  mine  and  other  property  in  said  notice  de- 
scribed is  situate,  towit,  in  the  office  of  the  Com- 
mssioner  and  Recorder  of  Fairbanks  Precinct 
Alaska,  his  said  lien  notice.  That  each  of  said  lien 
claimants  paid  for  preparing  and  filing  for  record 
his  said  lien  notice,  as  aforesaid,  the  sum  of  $11.75, 

VIII. 

That  after  the  filing  of  each  of  said  liens  and  before 
the  institution  of  this  suit,  towit,  about  December  4, 
1913,  each  of  said  lien  claimants,  except  S.  A.  Martin, 
for  a  valuable  consideration,  assigned  and  trans- 
ferred his  claim  and  lien  to  the  said  S.  A.  Martin. 
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IX. 

That  $75.00  for  each  separate  cause  of  action  in 
this  suit,  is  a  reasonable  attorney's  fee  for  the  insti- 
tution and  prosecution  of  each  of  said  causes  of 
action  in  this  suit  and  in  this  court,  towit,  $2,025.00 

X. 

That  the  act  of  the  First  Territorial  Legislature  for 
Alaska,  relating  to  liens,  contained  in  Chapter  79, 
was  approved  April  30,  1913,  and  became  a  law  in 
ful  force  and  effect  July  30,  1913. 

XI. 

That  S.  A.  Martin,  in  pursuance  of  said  contract 
at  the  rate  of  $5.00  per  day,  as  aforesaid,  and  be- 
tween July  30th  and  October  8th,  1913,  both  in- 
clusive, performed  71  J/2  days  labor  upon  said  mining 
property,  amounting  to  $357.50:  That  no  part  there- 
of has  been  paid  and  that  there  is  now  due  and  owing 
to  the  said  S.  A.  Martin,  for  said  labor,  said  sum  of 
$357.50,  after  deducting  all  just  credits  and  set-offs, 
and  that  the  said  S.  A.  Martin  is  entitled  to  a  lien 
to  the  extent  of  said  sum  of  $357.50,  upon  said  Soo 
Quartz  Mining  Claim  above  described  and  upon  any 
and  all  interest  of  W.  L.  Spaulding  as  lessee  of  said 
premises,  and  upon  that  certain  three  stamp  quartz 
mill,  situate  upon  said  mining  claim,  belonging  to 
said  W.  L.  Spaulding,  as  well  as  all  of  the  machinery, 
appliances,  tools  and  improvements  of  every  nature 
whatsoever,  belonging  ,  to  said  defendant,  W.  L. 
Spaulding  or  to  said  Reliance  Mining  Company. 
And  that  the  said  S.  A.  Martin  is  entitled  to  have 
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his  said  lien  foreclosed  in  this  suit. 

XII. 
That  the  said  John  Curry,  in  pursuance  of  said 
contract  at  the  rate  of  $5.00  per  day,  as  aforesaid, 
between  September  30th  and  October  8th,  1913,  both 
inclusive,  performed  38  days  labor  upon  said  mining 
property,  amounting  to  One  Hundred  Ninety  Dollars 
$190.00) :  That  no  part  thereof  has  been  paid,  and 
that  there  is  now  due  and  owing  to  the  assignee  of 
the  said  John  Curry  said  sum  of  One  Hundred 
Ninety  Dollars  ($190.00),  after  deducting  all  just 
credits  and  setoffs,  and  that  his  assignee,  plaintiff 
herein,  is  entitled  to  a  lien  to  the  extent  of  One 
Hundred  Ninety  Dollars  ($190.00)  upon  said  Soo 
Quartz  Mining  Claim  above  described,  and  upon  any 
and  all  interest  of  W.  L.  Spaulding,  as  lessee  of  said 
premises,  and  u,pon  that  certain  three  stamp  mill, 
situate  upon  said  mining  claim,  belonging  to  said 
Spaulding,  as  well  as  all  of  the  machinery,  appli- 
ances, tools  and  improvements  of  every  nature  what- 
soever belonging  to  the  said  defendant  Spaulding, 
or  to  said  Reliance  Mining  Company.    And  that  the 

plaintiff  herein   is  entitled  to   have   said  lien   fore- 
closed in  this  suit. 

XIII. 
That  John  Nyland,  in  pursuance  of  said  contract 
at  the  rate  of  $5.00  .per  day,  as  aforesaid,  and  be- 
tween August  29th  and  October  8th,  1913,  both  in- 
clusive, performed  41  days  labor  upon  said  mining 
property,  amounting  to  Two  Hundred  Five  Dollars 
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($205.00) :  That  no  part  thereof  has  been  paid, 
and  that  there  is  now  due  and  owing  to  the  assignee 
of  said  Nyland  for  such  labor,  after  deducting 
all  just  credits  and  setoffs,  the  sum  of  Two  Hundred 
Five  Dollars  ($205.00),  for  which  plaintiff  herein 
is  entitled  to  a  lien  to  the  extent  of  Two  Hundred 
Five  Dollars  ($205.00)  upon  said  Soo  Quartz  Mining 
Claim,  and  upon  all  of  the  interest  of  said  Reliance 
Mining  Company  and  said  W.  L.  Spaulding,  of  all 
of  the  .property  above  described.  That  plaintiff 
herein  is  entitled  to  have  said  lien  for  said  sum 
foreclosed  herein. 

XIV. 
That  Walford  Peterson,  in  pursuance  of  said  con- 
tract at  said  rate  of  $5.00  per  day,  and  between  the 
30th  day  of  July  and  8th  day  of  October,  1913,  both 
inclusive,  performed  70  days  labor  upon  said  mining 
property,  amounting  to  Three  Hundred  Fifty  Dol- 
lars ($350.00) :  That  no  part  thereof  has  been  paid 
except  the  sum  of  Fifty  Dollars  ($50.00),  and  that 
there  has  been  since  said  8th  day  of  October,  1913, 
due  the  sum  of  Three  Hundred  Dollars  ($300.00), 
after  deducting  all  just  credits  and  setoffs,  and  that 
his  assignee,  plaintiff  herein,  is  entitled  to  a  lien, 
and  a  foreclosure  thereof  in  this  suit  to  the  extent 
of  said  sum  of  Three  Hundred  Dollars  ($300.00),  be- 
sides interest,  upon  said  Soo  Quartz  Mining  Claim, 
and  upon  all  of  the  interest  of  said  Reliance  Mining 
Company,  and  the  interest  of  said  W.  L.  Spaulding, 
in  said  mining   property,   and  of  stamp   mills,   ma- 
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chinery,  tools  and  improvements  of  every  nature 
whatsoever  upon  and  in  said  mining  claim  herein  de- 
scribed. 

XV. 

That  Al  Myers,  in  pursuance  of  said  contract  at 
said  rate  of  $5.00  per  day,  and  between  July  30th 
and  October  8th,  1913,  both  inclusive,  .performed 
68^/2  days  labor,  amounting  to  Three  Hundred  Forty 
Two  Dollars  and  Fifty  Cents  ($342.50):  That  no 
part  thereof  has  been  paid,  and  that  there  has  been 
due  and  owning  thereon  since  the  8th  day  of  Oc- 
tober, 1913,  after  deducting  all  just  credits  and  set- 
offs, the  sum  of  Three  Hundred  Forty  Two  Dollars 
and  Fifty  Cents  ($342.50),  and  that  his  assignee, 
plaintiff  herein,  is  entitled  to  a  lien  and  to  have 
the  same  foreclosed  herein,  upon  all  of  the  property 
above  described,  both  of  the  said  Reliance  Mining 
Company  and  the  said  W.  L.  Spaulding. 

XVI. 

That  John  Kuhl,  in  pursuance  of  said  contract, 
and  at  the  rate  aforesaid,  between  August  11th  and 
October  8th,  1913,  both  inclusive,  performed  58  days 
labor,  upon  said  mining  property,  amounting  to  Two 
Hunded  Ninety  Dollars  ($290.00):  That  no  part 
thereof  has  been  paid,  and  that  the  same  has  been 
due  and  owing  since  said  October  8th,  1913,  after 
deducting  all  just  credits  and  setoffs,  and  that  his 
assignee,  plaintiff  herein,  is  entitled  to  a  lien  and 
to  have  the  same  foreclosed  upon  all  of  said  prop- 
erty herein  above  described  of  the  said  Reliance  Min- 
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ing  Company  and  said  W.  L.  Spaulding. 

XVII. 

That  Olie  Simonson,  in  pursuance  of  said  con- 
tract at  the  rate  aforesaid  and  between  September 
1st  and  October  8th,  1913,  both  inclusive,  performed 
32  days  labor  upon  said  property,  amounting  to 
One  Hundred  Sixty  Dollars  '($160.00):  That  no 
part  thereof  has  been  paid  and  that  there  has  been 
due  since  October  8th  1913,  after  deducting  all  just 
credits  and  setoffs,  said  sum  of  One  Hundred  Sixty 
Dollars  ($160.00);  that  his  assignee,  plaintiff  here- 
in, is  entitled  to  a  lien  and  to  have  the  same  fore- 
closed herein  upon  all  of  the  property  hereinabove 
described  of  the  said  Reliance  Mining  Company  and 
of  the  said  W.  L.  Spaulding. 

XVIII. 

That  Martin  Milland,  in  pursuance  of  said  con- 
tract, at  the  rate  of  $6.00  per  day  as  aforesaid,  and 
between  August  14th  and  October  8th,  1913,  both 
inclusive,  performed  53!/2  days  labor  as  blacksmith 
upon  and  for  the  benefit  of  said  mining  property, 
amounting  to  Three  Hundred  Twenty  One  Dollars 
($321.00):  That  no  part  thereof  has  been  paid  ex- 
cept the  sum  of  Fifty  Dollars  ($50.00)  leaving  a 
balance  of  Two  Hundred  Seventy  One  Dollars 
($271.00),  which  is,  and  since  October  8th,  1913  has 
been  due  and  owing,  after  deducting  all  just  credits 
and  setoffs,  and  that  his  assignee,  plaintiff  herein, 
is  entitled  to  a  lien  and  to  have  the  same  foreclosed 
herein  upon  all  of  the  property  herein  described  of 
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the  said  Reliance  Mining  Company  and  of  the  said 
W.  L.  Spaulding. 

XIX. 

That  Steve  Paskalish,  in  pursuance  of  said  con- 
tract at  said  rate  of  $5.00  per  day,  between  Sep- 
tember 25th  and  October  8th,  1913,  both  inclusive, 
performed  13J/2  ^^Y^  labor  u.pon  said  mining  prop- 
erty, amounting  to  Sixty  Seven  Dollars  and  fifty 
cents  ($67.50) :  That  no  part  thereof  has  been  paid 
and  that  since  said  October  8th  1913,  there  has  been 
due,  after  deducting  all  just  credits  and  setoffs,  said 
sum  of  Sixty  Seven  Dollars  and  fifty  cents  ($67.50) : 
That  his  assignee,  plaintiff  herein,  is  entitled  to  a 
lien  and  to  have  the  same  foreclosed  herein  for  said 
sum  upon  all  of  the  property  herein  described  of  the 
said  Reliance  Mining  Company  and  of  the  said  W.  L. 
Spaulding. 

XX. 

That  H.  H.  Dech,  in  pursuance  of  said  contract  at 
the  said  rate,  between  August  25th  and  Otocber  8th 
1913,,  both  inclusive,  performed  6V/2  days  labor 
Upon  said  mining  property,  amounting  to  Three 
Hundred  Seven  Dolalrs  and  fifty  cents  '($307.50) 
That  no  part  thereof  has  been  paid,  except  the  sum 
of  Twenty  Dollars  ($20.00),  that  the  balance,  to  wit 
$287.50,  has  since  October  8th  1913  been  due,  after 
deducting  all  just  credits  and  setoffs,  and  that  his 
assignee,  plaintiff  herein,  is  entitled  to  a  lien  for 
said  sum,  and  to  have  the  same  foreclosed  herein 
upon  all  of  the  property  herein  above  described  of 
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the  said  Reliance  Mining  Company  and  of  the  said 
W.  L.  Spaulding. 

XXI. 

That  Mrs.  H.  H.  Dech,  in  pursuance  of  said  con- 
tract at  said  rate,  between  July  30th  and  October 
8th  1913,  performed  65  days  labor  u,pon  said  mining 
property,  in  cooking  for  the  laborers  during  the 
operation  of  said  mine,  amounting  to  Three  Hundred 
Twenty  Five  Dollars  ($325.00) :  That  no  part  there- 
of has  been  paid  and  since  October  8th  1913,  there 
has  been  due  said  sum  of  Three  Hundred  Twenty 
Five  Dollars  ($325.00),  and  that  his  assignee,  plain- 
tiff herein,  is  entitled  to  a  lien  and  to  have  the  same 
foreclosed  herein  upon  all  of  the  mining  property 
herein  described  of  the  said  Reliance  Mining  Com- 
pany and  of  the  W.  L.  S.paulding. 

XXII. 

That  Hugh  Ferry,  in  pursuance  of  said  contract 
at  said  rate  and  between  September  13th  and  Oc- 
tober Sth  1913,  both  inclusive,  performed  26  days 
labor  upon  said  property,  amounting  to  One  Hun- 
dred Thirty  Dollars  ($130.00):  That  no  part  there- 
of lias  been  paid,  and  that  there  has  been  due  since 
October  Sth  1913  upon  said  claim,  after  deducting 
all  just  credits  and  setoffs,  said  sum  of  One  Hun- 
dred Thirty  Dollars  ($130.00),  and  that  his  assignee, 
plaintiff  herein,  is  entitled  to  a  lien  and  to  have  the 
same  foreclosed  herein  for  said  sum  upon  all  of  the 
property  herein  described  of  the  said  Reliance  Min- 
ing Company  and  of  the  said  W.  L.  Spaulding. 
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XXIII. 

That  Louis  Behl,  in  pursuance  of  said  contract  at 
said  rate,  between  August  3rd  and  November  1st, 
1913,  both  inclusive,  performed  73  days  labor  upon 
said  mining  property,  amounting  to  Three  Hundred 
Sixty  Five  Dollars  ($365.00) :  That  no  part  thereof 
has  been  paid  except  the  sum  of  Sixty  Five  Dollars 
($65.00)  for  labor  performed,  after  October  8th, 
1913,  and  that  there  is  and  has  been  since  October 
8th  1913,  due,  after  deducting  all  just  credits  and 
set  offs  for  said  labor  the  sum  of  Three  Hundred 
Dollars  '($300.00),  and  that  his  assignee,  plaintiff 
herein  is  entitled  to  a  lien  for  said  sum,  and  to  have 
the  same  foreclosed  herein,  upon  all  of  the  mining 
property  herein  described  of  the  said  Reliance  Min- 
ing Company  and  of  the  said  W.  L.  Spaulding. 

XXIV. 

That  William  Ahlmark,  in  pursuance  of  said  con- 
tract and  at  the  rate  of  $5.00  per  day,  between  July 
30th  and  October  8th  1913,  both  inclusive,  per- 
formed 58^  days  labor  as  teamster  in  and  about 
and  for  the  benefit  of  the  aperation  of  said  mine, 
amounting  to  Two  Hundred  Ninety  Two  Dollars 
and  fifty  cents  ($292.50) :  That  no  part  thereof  has 
been  paid  and  that  said  sum,  after  deducting  all  just 
credits  and  setoffs  has  been  due  since  October  8th 
1913,  and  that  his  assignee,  plaintiff  herein,  is  en- 
titled to  a  lien  and  to  have  the  same  foreclosed  for 
said  sum  of  $292.50  upon  all  of  the  property  herein 
described    of    the    said    Reliance    Mining    Company 
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and  of  the  said  W.  L.  Spaulding;  and  that  the  said 
William  Ahlmark  in  pursuance  of  his  said  contract 
above  described  furnished  in  the  transportation  of 
wood  and  supplies  for  the  benefit  and  at  the  opera- 
tion of  said  mine,  his  team  of  horses  at  the  rate  of 
$5.00  per  day  between  July  30th  and  October  8th 
1913  for  49  days,  amounting  to  Two  Hundred  Forty 
Five  Dollars  ($245.00) :  That  no  part  of  said  sum 
has  been  paid  except  the  sum  of  One  Hundred 
Twelve  Dollars  ($112.00)  and  that  there  has  been 
due  upon  said  claim,  since  October  8th  1913,  after 
deducting  all  just  credits  and  setoffs  for  team  hire 
as  aforesaid,  the  sum  of  One  Hundred  Thirty  Three 
Dollars  ($133.00)  and  that  the  assignee  of  the  said 
William  Ahlmark,  plaintiff  herein,  is  entitled  to  a 
lien  for  said  sum,  and  to  have  the  same  foreclosed 
herein,  upon  all  of  the  property  herein  described  of 
the  said  Reliance  Mining  Company  and  of  tne  said 
W.  L-  Spaulding. 

XXV. 
The  Court  further  finds  that  the  plaintiff,  S.  A. 
Martin,  performed  labor  upon  said  property  as  a 
miner  at  the  agreed  price  of  $5.00  per  day,  between 
October  8th  and  25th  1913,  both  inclusive,  and  that 
said  Martin  performed  labor  upon  said  claim  as  fore- 
man, between  October  25th  and  November  10th 
1913,  both  inclusive,  at  the  agreed  price  of  $8.00 
per  day,  amounting  in  all  to  $200.00,  of  which 
$72.45  has  been  paid,  leaving  a  balance  due  of 
$127.05. 
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(a) 
That  the  said  John  Curry  performed  labor  as  a 
miner  upon  said  property  between  October  9th  and 
November  9th  1913,  both  incluisve,  at  the  agreed 
price  of  $5.00  per  day,  to  the  value  of  $182.00,  of 
which  $57.40  has  been  paid,  leaving  a  balance  due 
of  $124.60. 

(b) 
That  the  said  John  Nyland  performed  labor  upon 
said  property  at  the  agreed  .price  of  $5.00  per  day, 
between  October  9th  and  November  9th,  1913,  both 
inclusive,  of  the  value  of  $142.50,  of  which  $59.31  has 
been  paid,  leaving  a  balance  due  of  $83.19. 

(c) 
That  the  said  Walfred  Peterson  performed  labor 
upon  said  premises  between  October  9th  and  No- 
vember 9th,  1913,  both  inclusive,  at  the  agreed  price 
of  $5.00  per  day,  to  the  value  of  $125.00,  of  which 
$57.20  has  been  paid,  leaving  a  balance  due  of  $67.80. 

•(d) 

That  the  said  Al  Myers  performed  labor  as  a  miner 
upon  said  premises  between  October  9th  and  No- 
vember 9th  1913,  both  inclusive,  at  the  agreed  price 
of  $5.00  per  day,  amounting  to  $147.50,  of  which 
$54.75  has  been  paid,  leaving  a  balance  due  of  $92.75. 

(e) 
That  the  said  John   Kuhl,   between   October  9th 

and  November  1913,  both  inclusive,  performed  labor 
upon  said  premises  at  the  agreed  price  of  $5.00  per 
day,  amounting  to  $95.00,  of  which  $39.25  has  been 
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paid,  leaving  a  balance  due  of  $55.75. 

(f) 

That  the  said  Ole  Simonson,  between  October  9th 
and  November  9th  1913,  both  inclusive,  performed 
labor  u.pon  said  premises  at  the  agreed  price  of  $5.00 
per  day,  amounting  to  $125.00  of  which  the  sum  of 
$51.65  has  been  paid,  leaving  a  balance  due  of  $73.35. 

(g) 

That  the  said  Martin  Milland,  performed  labor  as 
a  blacksmith  for  the  benefit  of  the  mining  of  said 
premises,  between  October  9th  and  November  9th, 
1913,  both  inclusive,  at  the  agreed  rate  of  $6.00  per 
day,  amounting  to  $192.00,  of  which  $69.50  has  been 
paid,  leaving  a  balance  due  of  $122.50. 

(h) 
That  the  said  Steve  PasTcalish  performed  labor 
upon  said  premises  between  October  9th  and  No- 
vember 9th  1913,  both  inclusive  at  the  rate  of  $5.00 
per  day,  amounting  to  $127.50,  of  which  $51,75  has 
been  paid,  leaving  a  balance  due  of  $75.75. 

(i) 
That  the  said  H.  H.  Dech,  performed  labor  upon 

said  claim  between  October  9th  and  November  9th 

1913,  both  inclusive,  at  the  rate  of  $5.00  per  day  of 

the  value  of  $72.50,  of  which  $40.00  has  been  paid, 

leaving  a  balance  of  $32.50. 

(j) 
That  the  said  Mrs.  H.  H.  Dech  performed  labor 

as  cook  for  employes  in  the  operation  of  said  prem- 
ises between  October  9th  and  November  14th   1913, 
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both  inclusive,  of  the  value  of  $167.50,  of  which 
$57.85  has  been  paid,  leaving  a  balance  due  of 
$109.65. 

(k) 
That  the  said  Hugh  Ferry  between  October  8th 
and  November  9th  1913,  both  inclusive,  performed 
labor  upon  said  premises  at  the  agreed  price  of  $5.00 
per  day  amounting  to  $140.00,  of  which  $56.81  has 
been  paid,  leaving  a  balance  due  of  $83.19. 

(1) 
That  the  said  William  Ahlmark,  between  the  9th 

day  of  October,  and  November  9th  1913,  both  in- 
clusive, performed  labor  for  the  benefit  of  the  opera- 
tion of  said  mining  premises,  as  teamster,  hauling 
wood  and  supplies,  at  the  agreed  price  of  $5.00  per 
day,  for  25  days,  and  also  furnished  a  team  of  horses 
for  the  use  and  benefit  of  said  mining  operation  in 
hauling  wood  and  supplies,  and  at  the  agreed  price 
of  $5.00  per  day  and  board  for  said  team  for  26  days, 
between  said  last  two  mentioned  dates,  amounting 
in  all  to  $255.00  of  which  $115.00  has  been  paid,  leav- 
ing a  balance  due  of  $140.00. 

(m) 
That  after  the  performance  of  the  services  of  all 
of  the  parties  in  this  paragraph  described,  and  before 
the  expiration  of  30  days,  thereafter  to  wit:  on  or 
about  December  2nd  1913,  each  of  said  parties  in  this 
paragraph  described  for  himself  prepared  and  duly 
verified  a  notice  of  lien  for  the  services  performed, 
respectively,   substantially   in   the   same   manner   as 
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the  liens  heretofore  described  herein,  and  did  on  or 
about  said  2nd  day  of  December,  1913,  file  the  same 
of  record  in  the  office  of  the  Commissioner  and  Ex- 
Officio  Recorder  of  the  Fairbanks  Precinct,  Alaska, 
and  thereafter,  but  before  the  institution  of  this  suit, 
all  of  said  parties  mentioned  in  this  paragraph,  ex- 
cepting the  said  S.  A.  Martin,  duly  assigned,  to  the 
said  S.  A.  Martin,  plaintiff  herein,  and  for  valuable 
consideration,  each  of  said  lien  accounts  and  notices 
in  this  paragraph  mentioned. 


CONCLUSIONS  OF  LAW. 

The  Court  finds  as  conclusions  of  law  herein  as 

follows : 

L 

That  all  of  the  claims  of  the  various  persons  de- 
scribed in  the  Findings  of  Fact  down  to  paragraph 
25  constitute  a  lien  upon  the  Soo  Quartz  Mining 
Claim  in  said  Findings  of  Fact  described. 

IL 

That  all  of  said  liens  were  duly  assigned  and  trans- 
ferred to  plaintiff  herein,  and  that  plaintiff  is  en- 
titled to  have  all  of  said  liens  foreclosed,  herein,  and 
that  the  property  described  in  plaintiff's  complaint 
and  in  said  Findings  of  Fact  be  sold  according  to 
law  to  satisfy  said  liens. 

IIL 

The  Court  further  finds  as  a  matter  of  law  that 

no  lien  for  attorney's  fees  exists  in  this  case. 

IV. 
That  no  lien  for  the  preporation  or  filing  of  any 
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lien  notices  exists. 

That  no  lien  exists  for  any  of  the  labor  or  services 
performed  after  October  8th  1913,  as  described  in 
paragraph  25  of  said  Findings  of  Fact,  for  the  reason 
that  said  mining  property  was  after  said  8th  day  of 
October,  1913  operated  jointly  by  the  defendant  W. 
L.  Spaulding  and  the  plaintiff,  together  with  other 
laborers  to  wit,  plaintiff's  assignors,  as  hereinbefore 
described. 

A   decree   may   issue   herein    in   accordance   with 
said  Findings  of  Fact  and  these  Conclusions  of  Law. 
Dated  this  17th  day  of  September,  1914. 

F.  E.  FULLER, 
Judge. 
Entered  in  Court  Journal  No.  13,  page  17. 
Service  of  the  foregoing  findings  of  fact  and  con- 
clusions of  law  admitted  and  a  true  copy  thereof  re- 
ceived this  10th  day  of  September,  1914. 

McGOWAN   &   CLARK, 
JOHN  K.  BROWN, 

Attorney  for  deft's. 
(Indorsed:     "Filed  in  the  District  Court,  Territory 
of  Alaska  4th  Div.  Sep.   10  1914.     Angus  McBride 
Clerk  by  P.  R.  Wagner  Deputy.") 


[Title  of  Court  and  Cause.] 

Decree. 
This  cause  came  on  regularly  for  trial  on  the  11th 
day  of  June  1914,  before  the  Court,  the  plaintiff  ap- 
pearing in  person  and  by  counsel,  and  the  defend- 
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ants  appearing  by  counsel,  and  the  Court  having 
heard  all  of  the  evidence  and  proofs  produced  by 
the  respective  parties  herein,  and  having  duly  con- 
sidered the  same,  and  after  hearing  arguments  of 
counsel,  and  being  fully  advised  in  the  .premises 
announced  his  decision,  and  thereafter  to  wit:  on  the 

day  of  September,  1914,  signed  and  entered 

herein   Findings  of  Fact  and  Conclusions  of  Law, 
and  being  fully  advised  in  the  premises. 

It  is  hereby  ordered,  adjudged  and  decreed  that 
the  plaintiff  herein,  S.  A.  Martin,  is  entitled  to  and 
has  a  lien  upon  that  certain  quartz  mining  claim 
known  as  the  Soo  Quartz  Mining  Claim,  located 
about  one  half  mile  Northwest  of  Pedro  Dome,  on 
the  right  limit  of  Dome  Creek,  and  opposite  Creek' 
Placer  Mining  Claim  Number  Nine  above  Discov- 
ery, in  the  Fairbanks  Precinct,  Alaska,  owned  by 
the  defendant,  the  Reliance  Mining  Company,  a  cor- 
poration, and  leased  and  operated  by  the  defendant 
W.  L.  Spaulding. 

It  is  further  ordered  and  decreed  that  plaintiff  is 
entitled  to  and  has  a  lien  upon  that  certain  three 
stamp  mill,  situate  upon  said  quartz  mining  claim, 
together  with  all  of  the  fixtures  and  appurtenances 
thereunto  belonging,  as  well  as  tools,  boilers,  engines, 
hoists,  cables,  timbering  and  other  appurtenances 
uesd  in  carrying  on  mining  operations  in  and  upon 
said  mining  claim,  together  with  all  improvements  of 
every  nature  whatsoever  situate  upon  said  mining 
claim  or  used  in  connection  therewith,  owned  by  the 
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said  Reliance  Mining  Company  and  the  said  defend- 
ant W.  L.  Spaulding,  or  either  of  them. 

It  is  further  adjudged  and  decreed  that  said  lien 
upon  all  of  the  above  described  property  is  for  ser- 
vices performed  or  materials  furnished  by  said  plain- 
tiff and  his  assignors  between  July  30th  1913  and 
October  8th  1913,  both  inclusive,  in  the  following 
amounts:  S.  A.  Martin,  $357.50;  John  Curry, 
$190.00;  John  Nyland,  $205.00;  Wilford  Peterson, 
$300.00;  Al  Myers,  $342.50;  John  Kuhl,  $290.00;  Ole 
Simonson,  $160.00;  Martin  Milland,  $271.00;  Steve 
Paskalish,  $67.50;  H.  H.  Dech,  $287.50;  Mrs.  H.  H. 
Dech,  $325.00;  Hugh  Ferry,  $130.00;  Louis  Behl, 
$300.00;  William  Ahlmark,  $425.50;  aggregating  the 
sum  of  Thirty  Six  Hundred  Fifty  One  &  50- 
100  ($3651.50)  Dollars,  to  which  aggregate  amount 
plaintiff  has  a  lien  upon  all  of  said  premises 
as  aforesaid,  together  with  interest  thereon  at  the 
rate  of  eight  percent  (8  per  cent)  .per  annum  from 
October  8th,  1913,  amounting  in  all  to  the  sum  of 
Four  thousand  one  hundred  twenty-five  and  35-100 
($4125.35)  Dollars,  besides  costs  of  suit  to  be  taxed. 

It  is  further  ordered,  adjudged  and  decreed,  that 
excution  may  be  issued  herein  by  the  Clerk  of  this 
Court,  and  said  liens  upon  said  property,  and  the 
whole  thereof  foreclosed  according  to  law,  and  that 
said  property  shall  be  sold  according  to  law  in  the 
same  manner  as  real  property  under  execution,  to 
satisfy  said  liens  due  to  plaintiff  as  aforesaid. 
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Dated  this  22nd  day  of  May,   1915. 

CHARLES  E.  BUNNELL, 

Judge. 
Entered  in  Court  Journal  No.  13,  page  175. 
(Indorsed:  'Tiled  in  the  District  Court  Territory 
of  Alaska  4th  Div.  May  22  1915  J.  E.  Clark  Clerk  by 
P.  R.  Wagner  Deputy.") 


[Title  of  Court  and  Cause.] 

Assignment  of  Error. 

Now  on  the  11th  day  of  November,  1915,  come 
the  above  named  defendants,  W.  L.  Spalding  and 
Reliance  Mining  Company,  a  coropration,  by  Messrs. 
McGowan  k  Clark  and  John  K.  Brown,  their  at- 
tornys,  and  say  that  the  decree  entered  in  the  said 
cause  on  the  1st  day  of  June,  1915,  is  erroneous  and 
against  the  just  rights  of  the  said  defendants,  W.  L. 
Spalding  and  Reliance  Mining  Company,  a  corpora- 
tion, for  the  following  reasons,  to-wit: 

L 

The  court  erred  in  denying  defendants'  motion 
to  strike  paragraphs  VI,  VIII  and  IX  of  each  of 
plaintiff's  twenty-seven  separate  causes  of  action  set 
forth  in  his  complaint  on  file  in  said  action. 

II. 

The  court  erred  in  denying  defendants'  motion  to 
strike  plaintiff's  Exhibits  A,  A  1,  B,  B  1,  C,  C  1,  D, 
D  1,  E,  E  1,  F,  F  1,  G,  G  1,  H,  H  1,  I,  I  1,  J,  J  K 
K,  K  1,  L,  L  1,  M,  N,  N  1,  attached  to  plaintiff's  com- 
plaint and  referred  to  in  said  separate  causes  of  ac- 
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tion. 

III. 

The  court  erred  in  refusing  to  grant  defendants' 
motion  to  require  plaintiff  to  make  his  complaint 
more  definite  and  certain  by  setting  forth  in  para- 
graph V  of  plaintiff's  first,  second,  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  fourteenth  (2),  fif- 
teenth, sixteenth,  seventeenth,  eighteenth,  nine- 
teenth, twentieth,  twenty-first,  twenty-second,  twen- 
ty-third, twenty-fourth,  twenty-fifth,  and  twenty-sixth 
causes  of  action,  and  each  of  them,  what  portion  of 
the  labor  described  therein  was  performed  in  running 
tunnels,  what  portion  in  opening  stopes,  what  por- 
tion in  working  and  extracting  the  ore  from  said 
mine  and  what  portion  in  developing  and  improving 
said  mine  and  what  portion  in  milling  the  ore  taken 
therefrom,  and  in  what  way  said  labor  so  alleged  to 
have  been  performed  was  of  the  value  to  said  mining 
property  alleged  therein. 

IV. 

The  court  erred  in  overruling  the  defendant's  de- 
murrer to  the  following  causes  of  action  contained  in 
the  complaint  herein,  and  to  each  of  said  causes  of 
action,  to-wit:  the  first,  third,  fifth,  seventh,  ninth, 
eleventh,  thirteenth,  the  second  cause  of  action  des- 
ignated as  the  fourteenth,  sixteenth,  eighteenth, 
twentieth,  twenty-second,  twenty-fourth  and  twenty- 
fifth. 
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V. 

The  court  erred  in  overruling  and  refusing  to  al- 
law  defendants'  proposed  amendment  to  the  first  find- 
ing of  fact  proposed  by  plaintiff,  which  amendment 
is  as  follows,  to-wit: 

"In  paragraph  I  of  the  findings  of  fact  proposed  by 
the  attorney  for  the  above  named  plaintiff,  amend 
the  same  so  it  shall  read  as  follows:  That  at  all  the 
times  herein  mentioned  and  up  to  and  including  the 
8th  day  of  October,  1913,  the  defendant  W.  L. 
Spalding  was  in  possession  of  and  prospecting,  de- 
veloping and  mining  the  westerly  300  feet  to  the 
depth  of  100  feet,  of  that  certain  quartz  mining  claim 
known  as  the  Soo  Quartz  Mining  Claim." 

VI. 

The  cout  erred  in  refusing  to  allow  and  overruling 
the  defendants*  proposed  amendment  to  the  first  find- 
ing of  fact  proposed  by  plaintiff,  which  amendment 
reads  as  follows:  ''Amend  the  last  sentence  thereof 
to  read  as  follows:  "And  that  the  defendant  W.  L. 
Spalding,  lessee  as  aforesaid,  operated  the  westerly 
300  feet  to  the  depth  of  100  feet  of  said  mine,  un- 
der the  name  of  the  Soo  Mining  Company." 

VII. 

The  court  erred  in  refusing  to  allow  the  defend- 
ants' proposed  amendment  to  the  third  finding  of  fact 
proposed  by  plaintiff,  so  that  it  will  appear  in  said 
third  proposed  finding  of  fact  that  the  word  "quartz" 
written  in  pen  and  ink  above  the  word  "placer"  was 
at  the  time  of  the  trial  of  said  action  legible  and 
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could  readily  be  distinguished. 

VIII. 

The  court  erred  in  refusing  to  allow  the  proposed 
amendment  of  the  defendant  to  the  proposed  fourth 
finding  of  fact  proposed  by  plaintiff,  which  amend- 
ment proposed  to  strike  out  all  of  the  said  fourth 
finding  of  fact  reading  as  follows:  *That  the  failure 
of  the  said  Reliance  Mining  Company  to  post  three 
notices  in  conspicuous  places  containing  the  name 
or  names  of  the  lessee  or  lessees,  or  other  person  or 
person,  operating  said  property,  the  court  finds  to 
be  conclusive  proof  of  the  consent  of  said  owner  of 
such  property  that  its  interest  in  such  mining  prop- 
erty shall  be  subject  to  lien,  or  liens,  for  labor  per- 
formed or  material  furnished  in  working,  developing 
or  operating  on  said  mining  claim,"  for  the  reason 
that  the  same  states  a  conclusion  of  law  and  not  any 
fact  found  upon  the  issues  in  said  case. 

IX. 

The  court  erred  in  refusing  to  sustain  defendants' 
objection  to  the  fourth  finding  of  fact  proposed  by 
plaintiff,  upon  the  ground  that  the  same  is  not  in 
accordance  with  the  evidence  in  the  case,  and  for  the 
reason  that  said  last  paragraph  of  said  finding  does 
not  state  any  facts  found  by  the  court,  but  states 
a  conclusion  of  law. 

X. 

The  court  erred  in  refusing  to  allow  the  amend- 
ment proposed  by  defendants  to  the  fifth  finding  of 
fact  proposed  by  plaintiff,  which  amendment  required 
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that  the  said  ,proposed  finding  of  fact  should  state 
that  the  defendant  W.  L.  Spalding  was  doing  busi- 
ness as  the  Soo  Mining  Company,  and  was  lessee  of 
the  westerly  300  feet  of  the  Soo  Quartz  Claim,  to  a 
depth  of  100  feet,  instead  of  the  lessess  of  the  whole 
claim,  as  appears  in  said  finding  proposed  by  plaintiff. 

XL 

The  court  erred  in  refusing  to  strike  out  in  said 
fifth  finding  of  fact,  as  proposed  by  the  proposed 
amendments  filed  herein,  to  said  fifth  finding  of  fact, 
by  the  defendants,  all  reference  in  said  fifth  pro- 
posed finding  to  the  ownership  of  a  certain  three- 
stamp  quartz  mill  situated  on  the  Soo  Quartz  Mine, 
together  with  all  the  fixtures  and  appliances  there- 
unto belonging,  as  well  as  all  tools,  boiler,  hoist, 
cables,  timbers  and  other  appliances  used  in  carry- 
ing on  mining  operations  on  said  mining  claim,  for 
the  reason  that  no  lien  exists  on  said  quartz  mill,  or 
any  of  the  personal  property  or  machinery  or  other 
appliances,  as  mentioned  in  said  fifth  finding  pro- 
posed by  plaintiff,  in  favor  of  the  plaintiff  or  his 
assignors,  or  either  of  them;  and  for  the  further  rea- 
son that  the  court  does  not  find  as  a  matter  of  law 
that  the  said  mill  and  all  of  said  other  property  men- 
tioned in  said  paragraph  V  of  the  findings  of  fact 
proposed  by  plaintiff  was  subject  to  any  lien  of  plain- 
tiff, or  his  assignors. 

XII. 

The  court  erred  in  overruling  defendants'  objection 
to  the  sixth  proposed  finding  of  fact  submitted  by 
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plaintiff,  for  the  reason  that  said  finding  states  that 
W.  L.  Spalding  employed  the  plaintiff  and  his  as- 
signors to  perform  the  work  mentioned  in  the  com- 
plaint, and  in  the  several  liens  filed  in  said  cause, 
whereas  the  said  complaint  and  the  liens,  and  each 
of  them,  state  that  the  said  plaintiff  and  his  assignors 
were  employed  by  W.  L.  Spalding  and  Raymond 
Brumbaugh,  members  of  the  mining  copartnership 
operating  the  Soo  Quartz  Mining  Claim;  and  in 
overruling  defendants'  objection  to  that  portion  of 
said  finding  of  fact  which  finds  that  the  contract  for 
labor  to  be  performed  by  Mrs.  H.  H.  Deck  was  for 
cooking,  for  the  reason  that  services  as  cook  are  not 
lienable;  and  to  that  portion  thereof  which  finds  that 
the  said  Spalding  contracted  with  William  Ahlmark 
to  pay  $5.00  a  day  and  board  for  the  team  therein 
mentioned,  for  the  reason  that  said  services  are  not 
lienable  in  their  nature,  and  for  the  further  reason 
that  the  labors  of  said  Ahlmark  and  his  team  are  so 
commingled  that  they  could  not  be  separated  and  no 
lien  would  exist  therefor. 

XIII. 
The  court  erred  in  refusing  to  allow  the  proposed 
amendment  to  the  seventh  finding  of  fact  proposed 
by  plaintiff  to  the  effect  that  there  should  be  stricken 
from  said  seventh  proposed  finding  of  fact  the  state- 
ment therein  contained  that  the  several  lien  notices 
upon  which  the  claims  of  plaintiff  and  his  assignors 
are  based  contain  "the  name  of  the  person  by  whom 
said  claimant  was  employed,  to-wit,  W.  L.  Spalding," 
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for  the  reason  that  the  lien  notices,  copies  of  which 
are  attached  to  the  complaint  herein,  show  on  their 
face  that  the  persons  by  whom  each  of  said  claim- 
ants was  employed  were  W.  L.  Spalding  and  Ray- 
mond Brumbaugh,  doing  business  under  the  name 
of  Soo  Mining  Company. 

XIV. 

The  court  erred  in  refusing  to  sustain  defendants' 
objection  to  the  statement  contained  in  the  seventh 
finding  of  fact,  wherein  it  is  stated  that  the  lien  no- 
tices filed  by  the  plaintiff  and  his  assignors  contain 
the  name  of  the  person  by  whom  said  claimants  were 
employed,  to-wit,  W.  L.  Spalding,  for  the  reason  that 
each  of  the  liens  filed  by  the  plaintiff  and  his  as- 
signors, and  also  the  complaint  herein,  state  that  the 
names  of  the  persons  by  whom  said  plaintiff  and 
his  assignors  were  em,ployed  were  W.  L.  Spalding 
and  Raymond  Brumbaugh,  composing  the  mining 
copartnership  operating  the  Soo  Mining  Claim. 

XV. 

The  court  erred  in  overruling  the  defendants'  ob- 
jection to  the  eleventh  proposed  finding  of  fact  sub- 
mitted by  the  plaintiff,  to  the  effect  that  the  plain- 
tiff S.  A.  Martin  is  entitled  to  a  lien  for  the  sum  of 
$357.50  upon  the  Soo  Quartz  Mining  Claim,  and 
upon  the  other  property  therein  mentioned,  for  the 
reason  that  said  statement  is  not  a  finding  of  fact, 
but  a  conclusion  of  law,  and  for  the  further  reason 
that  there  is  no  law  to  justify  such  a  finding,  as  the 
Act   of  the   Alaska    Legislature,    under   which    said 
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liens  were  filed,  is  void. 

XVI. 

The  court  erred  in  overruling  defendants'  objec- 
tion to  the  proposed  findings  numbered  XII,  XIII, 
XIV,  XV,  XVI,  XVII,  XVIII,  XIX,  XX,  XXI,  XXII, 
XXIII,  and  XXIV,  that  each  of  the  persons  named  in 
said  several  paragraphs  was  entitled  to  lien  upon 
the  property  described  in  each  of  said  paragraphs, 
for  the  reason  that  each  of  said  statements,  con- 
tained in  said  several  paragraphs,  is  a  statement  of 
a  conclusion  of  law,  and  is  not  a  statement  of  fact; 
and  for  the  further  reason  that  none  of  said  lien 
claimants  is  entitled  to  a  lien,  as  the  Act  of  the 
Alaska  Legislature,  under  which  said  liens  are 
claimed,  is  void. 

XVII. 

The  court  erred  in  refusing  to  allow  the  amend- 
ment proposed  by  defendants  to  the  findings  of  fact 
proposed  by  the  plaintif,  numbered  from  XI  to  XXIV, 
inclusive,  which  proposed  amendment  would  make 
it  appear  in  each  of  said  findings  of  fact  that  the 
person  named  therein  as  claimant  is  entitled  to  a 
lien  only  on  the  westerly  300  feet  of  the  Soo  Quartz 
Claim,  to  a  depth  of  100  feet,  instead  of  upon  the 
whole  claim,  as  stated  in  each  of  said  findings  of 
fact  proposed  by  the  plaintiff. 

XVIII. 

The  court  erred  in  refusing  to  allow  the  amend- 
ment proposed  by  defendant  to  the  twenty-fourth 
finding    of    fact   proposed    by    the    plaintiff,    which 
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amendment  required  that  there  be  stricken,  from 
said  twenty-fourth  finding  of  fact  proposed  by  plain- 
tiff, the  statement  that  William  Ahlmark,  one  of  the 
plaintiffs  assignors,  furnished  a  team  of  horses  at 
the  rate  of  $5.00  a  day  between  June  30  and  October 
8,  1913,  or  at  any  other  time,  or  at  all,  for  the  reason 
that  the  services  of  such  team  are  not  lienable. 

XIX. 

The  court  erred  in  making  the  first  conclusion  of 
law,  which  is  as  follows:  *That  all  the  claims  of  the 
various  persons  described  in  the  findings  of  fact 
down  to  paragra^ph  XXV  constitute  a  lien  upon  the 
premises  in  said  findings  of  fact  described,"  for 
the  reason  that  the  law  under  which  said  liens  were 
attempted  to  be  enforced,  being  an  Act  of  the  Alaska 
Legislature,  was  void,  and  for  the  further  reason 
that  it  clearly  appears  from  the  evidence  that  no- 
tices of  non-liability  were  posted  by  the  owners  of 
said  claim  before  said  men  went  to  work  thereon, 
and  that  said  notices  remained  posted  during  all 
the  time  said  men  were  employed  on  said  ground 
and  that  there  was  no  lien  in  favor  of  said  men, 
or  any  of  them,  for  any  work  done  on  said  ground. 

XX. 

The  court  erred  in  entering  the  second  conclusion 
of  law,  which  was  as  follows:  'That  all  of  said  liens 
were  duly  assigned  and  transferred  to  plaintiff  here- 
in, and  that  plaintiff  is  entitled  to  have  all  of  said 
liens  foreclosed  herein  and  that  the  property  de- 
scribed in  plaintiffs  complaint  and  in  said  findings 
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of  fact  be  sold  according  to  law  to  satisfy  said 
liens,"  for  the  reason  that  there  was  not  at  the 
time  said  labor  was  performed,  or  at  the  time  said 
findings  of  fact  were  signed,  any  law  in  existence 
permitting  the  filing  of  any  of  said  liens,  and  the 
Act  of  the  Alaska  Legislature  under  which  said 
liens  were  purported  to  be  filed  was  void,  and 
notice  of  non  liability  as  prescribed  by  the  general 
law  of  Alaska  had  been  posted  by  the  owners  prior 
to  the  time  said  men  therein  referred  to  commenced 
work  on  said  ground,  and  remained  posted  during 
all  the  time  said  men  were  em,ployed  on  said  ground, 
and  said  finding  is  against  law. 

XXI. 
The  court  erred  in  refusing  to  sustain  defndants' 
objection  to  the  first  conclusion  of  law,  for  the  rea- 
son that  under  the  findings  of  fact  proposed  by 
plaintiff,  the  several  liens  claimed  by  paintiff  and 
his  assignors  are  void,  for  the  reason  that  none  of 

said  claims  set  forth  the  name  of  the  person  or 
persons  by  whom  the  said  plaintiff  and  his  assignors 
were  employed,  as  stated  in  the  finding  of  fact  found 
by  the  court. 

XXII. 
The  court  erred  in  refusing  to  sustain  defendants* 
objection  to  the  statement  contained  in  the  second 
conclusion  of  law  proposed  by  plaintiff  to  the  effect 
that  plaintiff  is  entitled  to  have  all  the  liens  men- 
tioned in  the  complaint  foreclosed  and  the  property 
described  in  the  complaint  sold,  to  satisfy  said  liens, 
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for  the  reason  that  under  the  statements  made  in 
the  findings  of  fact,  and  the  evidence  produced  in 
this  case  in  behalf  of  the  plaintiff,  the  said  claims 
of  lien  are  each  and  all  void  and  of  no  effect,  for 
the  reason  that  the  labor  and  services,  for  which 
the  liens  are  claimed  by  the  plaintiff  and  his  as- 
signors, according  to  the  testimony  herein,  were 
not  done  and  performed  in  the  development  or  im- 
provement of  the  Soo  Quartz  Mining  Claim,  but 
were  done  and  performed  in  the  course  of  carry- 
ing on  mining  operations  in  extracting  ore,  milling 
the  same,  and  the  ordinary  working  operations  of 
the  mine. 

XXIII. 

The  Court  erred  in  admitting,  over  the  objection 
of  the  defendants,  plaintiffs  exhibit  No.  1,  which 
was  a  lease  from  the  Reliance  Mining  Company  to 
W.  H.  Spalding,  dated  the  9th  day  of  June  1913, 
and  set  forth  in  full  in  the  bill  of  exceptions,  which 
said  lease  covered  all  the  Soo  quartz  mining  claim 
described  therein,  as  shown  by  defendant's  exception 
No  1. 

XXIV. 

The  Court  erred  in  refusing  the  defendants'  motion 
to  strike  out  all  the  testimony  of  Morton  E.  Stevens, 
relative  to  searching  the  records  and  finding  no  other 
lease  of  record  than  the  lease  referred  to  as  plain- 
tiff's exhibit  No.  1,  exception  to  which  is  noted  in 
the  bill  of  exceptions  as  defendants'  exception  No.  2. 
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XXV. 

The  Court  erred  in  refusing  to  grant  defendants* 
motion  for  a  non-suit  at  the  close  of  the  plaintiffs 
case,  as  shown  in  the  bill  of  exceptions  by  defendants' 
exception  No.  3. 

XXVI. 

The  court  erred  in  entering  judgment  for  the 
plaintiff  in  said  action  over  the  protest  of  the  de- 
fendants therein. 

XXVII. 

The  Court  erred  in  refusing  to  enter  judgment 
in  favor  of  defendants,  as  requested  by  said  de- 
fendants on  the  ground  that  plaintiff  has  no  lien, 
under  the  then  existing  laws  in  the  Territory  of 
Alaska,  for  the  labor  described  in  said  lien  notices 
and  in  said  complaint. 

XXVIII. 

The  Court  erred  in  adjudging  that  the  personal 
property,  described  in  plaintiffs  complaint  and  in 
the  liens  attached  thereto,  should  be  sold  in  satis- 
faction of  the  judgment  rendered  in  said  cause,  for 
the  reason  that  the  law  of  the  Alaska  legislature 
under  which  said  proceedings  were  instituted  and 
had  was  void,  and  there  was  nothing  in  the  title  of 
said  act  that  related  in  any  way  to  in;posing  a  lien 
upon  personal  property  for  labor  performed  on  the 
ground  upon  which  the  property  was  situated. 

XXIX. 
The  Court  erred  in  ordering  the  personal  property 
sold  to  satisfy  the  judgment  in  this  case,  for  the  rea- 


vs.  W.  L,  Spalding  et  at.  315 

son  that  there  is  no  finding  of  fact  or  conclusion 
of  law  upon  which  such  an  order  could  be  based, 
and  the  Court  has  failed  to  find  that  the  alleged 
lien  attached  to  any  personal  property  described  in 
said  complaint. 

XXX. 
The   Court   erred    in    overruling    defendants'    ob- 
jections to  plaintiff's  proposed  findings  of  fact  and 
conclusions  of  law. 

XXXI. 
The  Court  erred  in  refusing  to  grant  defendant's 
proposed  amendments  to  the   findings  of  fact  and 
conclusions  of  law. 

XXXII. 
The  Court  erred   in   entering  judgment  ordering 
all  the  Soo  quartz  mining  claim  to  be  sold  in  satis- 
faction of  the  judgment  rendered  in  said  cause. 

XXXIII. 
The  Court  erred  in   refusing  to  limit  the  judg- 
ment in  said  cause  to  the  sale  of  the  westerly  three 
hundred  feet  of  the  Soo  quartz  mining  claim  to  a 
depth  of  one  hundred  feet. 

McGOWAN  &  CLARK, 
JOHN  K.  BROWN, 
Attorneys  for  Defendants  W.  L.  Spalding  and  Re- 
liance Mining  Corapany. 

Due   service    hereof    admitted    this    11th    day    of 
November  1915. 

MORTON    E.   STEVENS, 
Attorney  for  Plaintiff. 
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(Indorsed:  "Filed  in  the  District  Court  Terri- 
tory of  Alaska  4th  Div.  Nov.  11  1915  J.  E.  Clark 
Clerk  By  Sidney  Stewart  Deputy.") 


[Title  of  Court  and  Cause.] 

Petition  for  Appeal. 

The  defendants,  the  Reliance  Mining  Company,  a 
corporation,  and  W.  L.  Spalding,  considering  them- 
selves, and  each  of  themselves,  aggrieved  by  the 
decree  made  and  entered  on  June  1,  1915,  in  the 
above  entitled  cause,  do  hereby  appeal  from  said 
order  and  decree  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  for  the  reasons 
specified  in  the  assignment  of  error  which  is  filed 
herewith;  and  they,  and  each  of  them,  pray  that 
this  appeal  may  be  allowed,  and  that  a  transcript 
of  the  record,  proceedings  and  papers  upon  which 
said  decree  was  made,  duly  authenticated,  may  be 
sent  to  the  United  States  Circuit  Court  of  Appeals 
for  said  Ninth  Circuit. 

Fairbanks,  Alaska,   November   11th,    1915. 

McGOWAN  &  CLARK, 
JOHN  K.  BROWN, 
Attorneys    for   Defendants,    Reliance   Mining   Com- 

panv,  a  corporation,  and  W.  L.  Spalding. 

Due  service  of  the  within  petitions  and  receipt  of 
a  copy  thereof  are  hereby  acknowledged  this  11th 
day  of  November  1915.  Morton  E.  Stevens,  Attorney 
for  Plaintiff. 

(Indorsed:     'Tiled  in  the  District  Court  Territny 
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of  Alaska  4th  Div.  Nov.  11   1915  j.  E.  Clark  Cleik 
By  Sidney  Stewart  Deputy.") 


[Title  of  Court  and  Cause.] 

Order  Allowing  Appeal. 

Now  on  this  11th  day  of  November,  1915,  the 
same  being  one  of  the  judicial  days  of  the  general 
March  1915  term,  holden  at  Fairbanks,  Fourth  Judi- 
cial Division,  Territory  of  Alaska,  this  cause  came 
on  to  be  heard  upon  the  petition  of  the  defendants, 
Reliance  Mining  Company,  a  corporation,  and  W. 
L.  Spalding,  for  an  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit;  and  the 
court  being  advised  in  the  premises, 

IT  IS  ORDERED  that  said  defendants'  appeal  to 
the  United  States  Circuit  Court  of  Appeals  at  San 
Francisco  be,  and  the  same  is  hereby,  allowed,  upon 
the  execution  by  the  appellants  of  a  good  and  suf- 
ficient bond  to  be  approved  by  this  court,  in  the 
sum  of  two  hundred  and  fifty  dollars  (S250.),  said 
bond  to  be  conditioned  as  a  cost  bond  on  appeal. 

Done  in  open  court  this  11th  day  of  November, 
1915. 

CHARLES  E.  BUNNELL, 

District  Judge. 

Entered  in  Court  Journal  No.  13,  Page  342. 

Due  service  of  the  within  order  allowing  appeal 
and  receipt  of  a  copy  thereof  are  hereby  acknow- 
ledged this  11th  day  of  November  1915.  Morton  E. 
Stevens,  Attorney  for  Plaintiff. 
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(Indorsed:  "Filed  in  the  district  Court  Territory 
of  Alaska  4th  Div.  Nov.  11,  1915.  J.  E.  Clark  Clerk 
By  Sidney  Stewart  Deputy.") 


(Title  of  Court  and  Cause.) 

Bond  On  Appeal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS  that 
we,  Reliance  Mining  Company,  a  corporation,  and 
W.  L.  Spalding,  as  principals,  and  United  States 
Fidility  &  Guaranty  Company  A  Corporation,  as 
sureties,  are  well  and  firmly  bound  unto  S.  A.  MAR- 
TIN, the  above  named  plaintiff,  in  the  sum  of  two 
hundred  and  fifty  dollars  '($250.00),  to  be  paid  the 
said  S.  A.  Martin,  his  executor  or  administrator,  to 
which  .payment  well  and  truly  to  be  made  we  bind 
ourselves,  and  each  of  us,  jointly  and  severally,  and 
our,  and  each  of  our,  successors,  representatives  and 
assigns,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  12  day  of 
November,  1915. 

WHEREAS  the  above  named  defendants.  Reliance 
Mining  Company,  a  corporation,  and  W.  L.  Spald- 
ing, have  taken  an  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  to 
reverse  the  decree  entered  in  the  above  entitled 
cause  by  the  District  Court  of  the  United  States 
for  the  Territory  of  Alaska,  Fourth  Division, 

NOW,  THEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  above  named  defendants, 
appellants,    shall   .prosecute    said    appeal    to    effect, 
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and  answer  all  costs,  if  they  shall  fail  to  make  good 
their  plea,  then  this  obligation  shall  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

RELIANCE  MINING  COMPANY, 

a  corporation, 
W.  L.  SPALDING 

By  JOHN  A.  CLARK, 

One  of  his  Attorneys 

By  JOHN  A.  CLARK, 
Director  and  one  of  its  Attorneys. 
H.  E.  ST.  GEORGE, 
Secretary. 
Principals. 
UNITED  STATES  FIDILITY  &  GUARANTY  CO. 

Surety. 
By  WALLACE  CATHCART, 
Its  Attorney  in  Fact. 
ALBERT  R.  HEILIG, 
Its  Attorney  in  Fact. 
Approved  this  12th  day  of  November  1915  Charles 
E.  Bunnell  District  Judge. 

(Indorsed:  "Filed  in  the  District  Court  4th  Div. 
Nov.  12  1915  J.  E.  Clark  Clerk.") 


(Title  of  Court  and  Cause.) 

Citation  On  Appeal. 

The  President  of  the  United  States  of  America, 
To  the  above-named  Appellee,  and  to  Morton  E. 

Stevens,  Esquire,  his  Attorney,  Greeting: 
You  are  hereby  cited  to  be  and  appear  in  the  Unit- 
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ed  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  be  holden  in  the  City  of  San  Francisco, 
State  of  California,  within  thirty  (30)  days  from 
the  date  of  this  citation,  pursuant  to  an  order  .allow- 
ing an  appeal,  made  and  entered  in  the  above  en- 
titled cause,  in  which  the  Reliance  Mining  Company, 
a  corporation,  and  W.  L.  Spalding  are  defendants 
and  a,ppellants,  and  S.  A.  Martin  is  plaintiff  and 
appellee,  to  show  cause,  if  any  there  be,  why  the 
decree  and  order  made  and  entered  in  said  action 
on  June  1,  1915,  as  in  said  order  allowing  appeal 
is  mentioned,  should  not  be  set  aside  and  reversed, 
and  why  speedy  justice  should  not  be  done  to  said 
appellants  above  named  in  that  behalf. 

Witness  the  Hon.  Edward  D.  White,  Chief  Jus- 
tice of  the  United  States,  on  this  11th  day  of  Novem- 
ber, 1915,  and  the  year  of  our  independence  the  one 
hundred  and  fortieth. 

Attest  my  hand  and  the  seal  of  the  above  named 
Court  this  11th  day  of  November,  1915. 

CHARLES  E.  BUNNELL, 

District  Judge. 

Due  service  hereof  admitted  this  11th  day  of 
November  1915.  Morton  E.  Stevens,  Attorney  for 
Plaintiff. 


(Title  of  Court  and  Cause.) 

Designation  of  Place  for  Hearing  On  AppeaL 

To  the  Hon.  Charles  E.  Bunnell,  Judge  of  the  above 
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named  court,  and  to  the  Plaintiff  and  his  Attorney: 
Come  now  the  appellants,  and  pursuant  to  pro- 
vision of  the  Act  of  Congress  allowing  appellants  to 
designate  the  palce  of  hearing  of  appeals,  do  hereby 
designate  the  City  and  County  of  San  Francisco, 
State  of  California,  as  the  place  of  the  hearing  of 
the  appeal  in  the  above  entitled  action. 

McGOWAN  &  CLARK, 
JOHN  K.  BROWN, 

Attorneys  for  Reliance  Mining  Company,  a  corpora- 
tion, and  W.  L.  Spalding,  defendants  and  appellants 
Due  service   of  the  within    Designation   of  place 

for  hearing  on  appeal  and  receipt  of  a  copy  thereof 

are  hereby  acknowledged  this   11th  day  of  Novem- 
ber 1915. 

MORTON  E.  STEVENS, 
Attorney  for  Plaintiff. 

(Indorsed:  "Filed  in  the  District  Court  Territory 

of  Alaska  4th  Div.  Nov.  11   1915.  J.  E.  Clark,  Clerk 

By  Sidney  Stewart  Deputy.") 


(Title  of  Court  and  Cause. 

Order  Extending  Time  Within   Which  to   Perfect 

Appeal. 

On  this  day  the  above  entitled  cause  came  on  to 
be  heard  before  the  judge  of  the  above  named 
court,  on  application  of  the  defendants.  Reliance 
Mining  Company,  a  corporation,  and  W.  L.  Spald- 
ing, for  an  order  extending  the  time  within  which 
to  perfect  their  appeal  herein;  and  no  objections 
appearing  and  good  cause  being  shown,  and  it  ap- 
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pearing  to  the  satisfaction  of  the  court  that  the 
thirty  (30)  days'  time  allowed  in  the  citation  on 
appeal  within  which  appellants  should  prepare  and 
file  their  record  herein  with  the  Clerk  of  the  Circuit 
Court  of  Appeals  at  San  Francisco,  is  insufficient 
for  said  purpose,  now,  therefore, 

IT  !S  ORDERED  that  the  time  within  which  said 
appellants  shall  perfect  said  cause  on  appeal  and 
docket  and  file  the  record  thereof  in  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
at  San  Francisco,  California,  be,  and  the  same  is 
hereby,  enlarged  and  extended  to  and  including  the 
1st  day  of  February,   1916. 

Done  in  open  court  this  11th  day  of  November, 
1915. 

CHARLES  E.  BUNNELL, 
District  Judge. 

Entered  in  Court  Journal  No.  13,  page  342. 

Due  service  of  the  within  order  and  receipt  of  a 
copy  thereof  are  hereby  acknowledged  this  11th  day 
of  November  1915.  Morton  E.  Stevens,  Attorney 
for  Plaintiff. 

'(Indorsed:  'Tiled  in  the  District  Court  Territory 
of  Alaska,  4th  Div.  Nov  11  1915  J.  E.  Clark  Clerk 
By  Sidney  Stewart  Deputy.") 


(Title  of  Court  and  Cause.) 

Praecipe  for  Transcript. 

To  J.  E.  Clark,  Clerk  of  the  above-entitled  Court: 
You  will  please  prepare  transcript  of  the  record 
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in  the  above-entitled  cause,  to  be  filed  in  the  office 
of  the  clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  sitting  at  San  Fran- 
cisco, California,  upon  the  appeal  heretofore  perfect- 
ed to  said  Court,  and  will  include  in  said  transcript 
the  following  papers  and  records,  to-wit: 

1.  Complaint. 

2.  Motion  of  Reliance  Mining  Company  to  strike 

certain  portions  of  complaint. 

3.  Motion  of  Reliance  Mining  Company  to  make 

complaint  more  definite  and  certain  in  certain 
particulars. 

4.  Stipulation    of    attorneys    for    appellants    and 

appellee  that  motions  of  other  defendants 
be  omitted  from  the  record. 

5.  Journal    entry   overruling   motions   of   the   de- 

fendants to  strike  portions  of  the  complaint 
and  overruling  motions  to  make  more  definite 
and  certain. 

6.  Demurrer  of  Reliance  Mining  Company. 

7.  Stipulation  of  attorneys  for  appellants  and  ap- 

pellee that  demurrers  of  other  defendants  be 
omitted  from  the  record. 

8.  Journal  entry  overruling  demurrers  of  all  de- 

fendants. 

9.  Separate  answer  of  Reliance  Mining  Company. 

10.  Separate  answer  of  Raymond  Brumbaugh  and 

W.  L.  Spalding. 

11.  Reply. 

12.  Bill  of  exceptions  and  order  settling  and  allow- 
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ing  same. 

13.  Findings  of  fact  and  conclusions  om  law  signed 

by  the  Court. 

14.  Judgment  and  decree. 

15.  Assignment  of  errors. 

16.  Petition  for  appeal. 

17.  Order   allowing  appeal   and   fixing   amount   of 

cost  bond. 

18.  Cost  bond  on  appeal. 

19.  Citation  on  appeal. 

20.  Designation  of  place  for  hearing  appeal. 

21.  Order  extending  time  within  which  to  file  ap- 

peal. 

22.  Praecipe  for  transcript. 

23.  Stipulation  relative  to  printing  of  record. 
This  transcript  to  be  prepared  as  required  by  law 

and  the  orders  and  rules  of  this  Court  and  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  to  be  filed  in  the  office  of  the  clerk  of 
the  said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  at  San  Francisco,  California,  on 
or  before  the  first  day  of  February,  A.  D.  one  thou- 
sand nine  hundred  sixteen,  pursuant  to  order  of  this 
Court  extending  time. 

Fairbanks,  Alaska,  this  8th  day  of  December,  A. 
D.  1915. 

JOHN  K.  BROWN, 
McGOWAN  &  CLARK, 
Attorneys  for  Defendants  and  Appellants. 
Due  service  hereof  admitted  this   Dec.  29,    1915. 
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Morton  E.  Stevens,  Attorney  for  Plff.  &  Appellee. 

Indorsed:  Filed  in  the  District  Court,  Territory  of 
Alaska,  4th  Div.  Dec.  29,  1915,  J.  E.  Clark,  Clerk,  by 
Sidney  Stewart,  Deputy. 


Clerk's  Certificate  of  Record. 

United  States  of  America, 
Territory  of  Alaska, 
Fourth  Division, — ss: 

I,  J.  E.  CLARK,  Clerk  of  the  District  Court, 
Territory  of  Alaska,  Fourth  Division,  do  hereby 
certify  that  the  foregoing,  consisting  of  326  pages, 
numbered  from  one  to  326,  inclusive,  constitutes  a 
full,  true  and  correct  transcript  of  the  record  on 
Appeal  in  cause  No.  1995,  entitled,  S.  A.  Martin, 
Plaintiff,  vs.  W.  L.  Spaulding  and  RAYMOND 
BRUMBAUGH,  mining  copartners  conducting  busi- 
ness under  the  firm  name  of  the  SCO  MINING 
COMPANY,  W.  L.  SPAULDING,  and  the  RE- 
LIANCE MINING  COMPANY,  a  corporation.  De- 
fendants, and  was  made  pursuant  to  and  in  accord- 
ance with  the  praecipe  of  the  Plaintiff  and  Appel- 
lants, filed  in  this  action  and  made  a  part  of  this 
Transcript,  and  by  virture  of  the  citation  issued  in 
said  cause,  and  is  the  return  thereof  in  accordance 
therewith. 

And  I  do  further  certify  that  the  Index  thereof, 
consisting  of  pages  numbered  i  to  iv,  is  a  correct 
Index  of  said  Transcript  of  record;  also  that  the 
costs   of  preparing  said  transcript   and   this   certifi- 
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cate,  amounting  to  Ninety-seven  Dollars  and  10-100 
($97.10)  has  been  paid  to  me  by  Counsel  for  Plain- 
tiff and  Appellants  in  said  action. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  court,  this  5th 
day  of  January,  1916. 

(SEAL)  J.  P..  CLARK, 

Clerk  of  the  District  Court, 
Territory^    of    Alaska, 
Fourth     Division. 
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United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


W.  L.  SPALDING  and  THE  RELIANCE 
MINING  COMPANY,  a  Corporation, 

Appellants, 
VS. 

S.  A.  MARTIN, 

Appellee. 

Appeal  from  United  States  District  Court,  Territory 
of  Alaska,  Fourth  Division. 


BRIEF  ON  BEHALF  OF  APPELLANTS 


A     »  * 
f/;AR  3  -  1916     ,. 

F.  D.  Moackton, 

Clerk. 


McGOWAN  &  CLARK, 
THOS.  A.  McGO'WAN, 
JOHN  A.  CLARK, 
JOHN    KNOX   BROWN, 
Attorneys  for  Appellants. 
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No. 


IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


—  ^ 

W.    L.    SPALDING    and    THE    RELIANCE 
MINING  COMPANY,  a  Corporation, 

Appellants. 

vs. 

S.  A.  MARTIN, 

Appellee. 

BRIEF  ON  BEHALF  OF  APPELLANTS 


STATEMENT  OF  THE  CASE. 

This  is  a  suit  in  equity,  filed  by  S-  A.  Martin,  for  him- 
self and  as  assi^ee  of  thirteen  other  laborers  and  other 
creditors  of  W.  L.  SpaUling,  to  foreclose  liens  on  the  Soo 
quartz  minin<?  claim,  one  of  a  group  of  properties  owned 
by  the  Reliance  Mining  Company,  a  corporation,  and 
situate  in  the  Fairbanks  Minino  and  Recording  Precinct, 
Fourth  Judicial  Division,  Territory  of  Alaska.  The  suit 
was  filed  on  23  January,  1914  ( erroneously  stated  in  the 
summons  as  1918)  and  contains  twenty-seven  causes  of 
action,  thirteen  of  said  number  being  based  upon  labor 
])erformed    by   piaintilT   and    his    assignors    fcu'   a   period 


roughly  speaking  commencing  in  July  1913  and  ending 
8  October,  1913,  represented  by  causes  of  action  Nos.  1, 
3,  5,  7,  9,  11,  13,  2nd  14,  16,  18,  20,  22,  and  25,  and  thir- 
teen causes  of  action  for  a  period  commencing  with  9 
October,  1913,  and  ending  10  November,  1913,  and  one 
cause  of  action  No.  24  being  for  a  period  from  3  August, 
1913  to  1  November,  1913;  most  of  the  men  who  worked 
during  the  first  period  having  also  worked  during  the 
second  period,  and  having  filed  seperate  liens  for  each 
period,  the  reason  therefor  being  fully  explained  here- 
after. 

The  defendants  Spalding.  Brumbaugh,  and  the  Reliance 
Mining  Company,  each  appeared  separately  and  moved 
to  strike  out  certain  portions  of  each  separate  cause  of 
action  (Tr.,  pp.  196,  212)  and  likewise  to  make  each  of 
said  causes  of  action  more  definite  and  certain  (Tr.,  pp. 
213-214.)  Separate  demurrers  were  likewise  interposed 
(Tr.,  pp.  216,  224)  by  defendants  and  likewise  overruled 
and  exceptions  taken  and  allowed   (Tr.,  p.  225). 

Thereafter,  separate  answers  were  filed  by  the  defend- 
ants, that  of  the  Reliance  Mining  Company  being  a  gen- 
eral denial  of  the  essential  allegations  of  each  cause  of 
actin  (Tr-,  pp.  225,  227)  and  setting  forth  as  an  affirma- 
tive defense  that,  prior  to  the  commencement  of  any  work 
described  in  the  complaint,  by  plaintiff  or  his  assignors, 
the  defendant  Reliance  Mining  Company,  the  owner  of 
the  property,  caused  to  be  posted  upon  said  Soo  quartz 
mining  claim,  at  the  times  and  places  and  in  the  manner 
prescribefl    by    law.    notices    in    writing,    disclaiming  any 


responsibility  for  any  debts  contracted  or  incurred  by 
any  lessees  or  laymen  working  or  operating  on  said  Soo 
mining  claim,  and  for  any  material  furnished  (Tr.,  pp. 
227-228.)  The  answering  defendants  Spalding  and 
Brumbaugh  made  general  denial  of  all  the  essential  alle- 
gations of  the  complaint   (Tr.,  pp.  229,  231.) 

Thereafter  a  reply  was  filed  by  the  plaintiff,  denying 
the  affirmative  matter  set  forth  in  the  answer  of  the 
Reliance  Mining  Company  (Tr.  pp.  232,  233.) 

The  case  then  went  to  trial  and  findings  of  fact  and 
conclusions  of  law  were  signed  and  filed,  the  Court  find- 
ing in  favor  of  plaintiff  and  against  defendants  Spalding 
and  the  Reliance  Mining  Company  on  the  various  causes 
of  action  based  on  the  liens  for  labor  performed  prior 
to  8  October,  1913,  and  against  the  plaintiff  upon  all 
liens  for  labor  performed  subsequent  to  8  October,  1913, 
and  generally  in  favor  of  the  defendant  Brumbaugh  and 
against  the  plaintiff. 

Thereafter  judgment  was  entered  against  the  defend- 
ants Spalding  and  the  Reliance  Mining  Company  for 
the  sum  of  |4, 125.25  and  costs  and  ordering  a  foreclosure 
of  liens  upon  all  of  the  Soo  quartz  mining  claim  and  the 
quartz  mill,  machinery,  tools  and  plant  situate  thereon. 

The  action  is  based  upon  an  act  of  the  territorial 
legislature  of  Alaska,  passed  at  it«  first  session,  held  in 
1913,  and  entitled  ^'Au  act  to  create,  establish,  and  pro- 
ride  for  liens  on  mines  in  faimr  of  laborers  and  material- 
men, and  repealing  all  acts  and  parts  of  acts  in  conflict 
herewith /^  being  chapter  79  of  the  Session  Laws  of  1913 


of  the  territorial  legislature  of  Alaska,  which  said  act 
is  hereinafter  set  forth  in  full  in  the  Argument. 

The  facts  as  developed  at  the  trial,  briefly  stated,  are 
as   follows: 

The  Reliance  Mining  Company,  a  corporation,  was, 
and  is  now,  the  OAvner  of  a  number  of  quartz  claims 
situate  on  Dome  Creek,  in  the  Fairbanks  Recording  Pre- 
cinct, Fourth  Judicial  Division,  Territory  of  Alaska,  and 
on  13  May,  1912,  in  writing,  leased  to  W.  L.  Spalding, 
John  Letterman,  and  Clifford  Post  a  portion  of  the  Soo 
claim,  one  of  the  group,  described  as  ^^Beginning  at  the 
ivesterly  end  thereof  on  the  line  hetv^een  fiaid  Sloo  claim 
and  the  Wild  Rose  claim  and  rn/nning  thence  easterly  a 
distance  of  300  feet  along  the  vein  or  lode  heretofore  dis- 
covered and  e.vposed  n  said  ground,  and  extending  ver- 
tically for  a  distance  of  100  feet;  the  portion  herein 
leased  being  a  block  300  feet  in  length  and  100  feet  in 
depth  on  said  vein  or  lode  on  which  the  lessees  are  notv 
engaged  in  n'orking'"  together  with  the  necessary  tools, 
machinery,  and  bnildings  iioir  sitnate  on  said  property 
and  belonging  to  lessor/'     ( Tr-,  ]).   253). 

The  term  of  th(^  lease  was  from  date  thereof  until 
/  July,  Jf)1S,  and  one  of  the  conditions  of  the  lease  was 
that 

'*For  and  in  <'onsideration  of  services  rendered  by 
lessees  ill  opening  and  developing  said  property,  said 
lessees  sjuill  retain  ail  the  gold  and  Other  precions  metals 
and  minerals  eoptracted  frow  the  portion  of  said  ledge 
herein   leased   to    thew    and    need   not    pay    to    lessor   any 


part  or  portioit  thereof/'     ( Tr.,  p.  253.) 

Thereafter,  by  oertaiii  mesne  eonv(\yances,  made  prior 
to  July,  1913,  the  lessee  Spaldinj?  absorbed  the  interests 
of  his  co-lessees  and  became  the  sole  owner  of  said  lease 
(Tr.,  p.  253). 

On  16  September,  1912,  the  lessor  by  resolution  of  its 
board  of  directors  extended  the  term  of  said  lease  to  1 
January,  1914  (Tr.,  p]).  258-259). 

On  9  June,  1913,  the  Reliance  Minini»  Company  exe- 
cuted and  delivered  to  said  Spaldinj^;  a  new  lease,  cover- 
ing all  the  Soo  mininu  claim,  the  life  of  said  lease  beino 
ten  years  from  the  date  thereof  and  beini*  (^xpr(^ssly  made 
subject  to  '^alJ  ontstancfi^ir/  Jea.'^es  on  said  minhif/  rJaim 
or  anif  portion  thereof,  irhetJfer  the  sanw  hare  expired 
or  expire  at  fiome  time  in  the  f]ifnre,  and  the  lease  is 
accepted  by  f^aid  lessee  e.vpressly  suhjref  fo  the  rifjht  of 
all  persons  now  holdino  lettses  on  sdid  propertif  or  any' 
part  thereof  (Tr.,  p.  239).  Said  lease  reserved  as  nmtal 
and  royalties  to  lessor  ten  \)q.v  cent,  of  the  crross  output 
of  the  mine-     (Tr.,  p.  241). 

In  the  month  of  January,  1913,  the  Reliance  Mininii^ 
Company  pn^pared  three  notic(^s  of  non-lial)ilitv,  as  pr(»- 
scribed  by  the  laws  of  the  Territory  of  Alaska  then  in 
force  in  Alaska  (Compiled  T^aws  of  Alaska,  sec.  ()94. 
quoted  in  full  hereafter),  disclaiming!  any  liability  for 
services  rendered  or  su])plies  furnished  to  lessees,  and 
duly  siijned  the  same  bv  the  naTiie  of  the  companv  and 
its  duly  authorized  officers,  and  cauK(>d  sai<l  notices  to 
be  posted  on   the  oround    (Tr..  ]).   249)    where  the  work 


was  being  carried  on.  All  three  of  said  notices  remained 
posted  in  conspicuous  places  on  said  claim  for  many 
months  after  plaintiff  and  his  assio^nors  went  to  work 
thereon,  and  two  at  least  remained  so  posted  until  after 
the  lien  claimants  in  this  action  had  ceased  labor  on  said 
claim,  and  were  seen  and  read  by  the  lien  claimants 
(Tr.,  pp.  247,  248,  269,  261,  263,  264,  266,  267). 

Subsequent  to  the  time  when  said  notices  were  posted, 
the  legislature  of  Alaska,  at  its  first  session,  enacted  an- 
other lien  law,  as  set  forth  hereafter  in  the  Argument, 
under  the  terms  of  which  act  the  owners  of  the  property 
under  lease  are  required  to  set  forth,  in  any  notices  of 
non-liability  posted  by  them,  in  addition  to  the  data  re- 
quired by  the  provisions  of  the  general  law  in  force  when 
the  notices  were  originally  posted,  a  statement  that  tlie 
lease  had  been  recorded  and  giving  the  volume  and  page 
of  the  record  where  recorded,  the  name  of  the  lessee,  etc. 
(Act  hereafter  set  forth  in  full).  This  act  went  into  ef- 
fect on  SO  July,  191 H,  after  several  of  the  lien  claimants 
had  begun  to  work  and  while  the  lessee  Spalding  was 
working  under  a  verbal  extension  of  the  original  lease 
granted  by  the  resolution  of  the  board  of  directors  of  the 
lessor  corporation,  not  endorsed  n  the  original  lease  that 
had  expired  on  /  July,  191S,  before  any  of  the  lien  claim- 
ants had  gone  to  work. 

At  the  time  of  the  execution  of  the  original  lease  and 
the  passage  of  the  resolution  extending  the  term  thereof, 
there  was  no  provision  of  the  Alaska  law  requiring  the 
recording  of  such  a  lease  or  the  extension  thereof,  and  an 


oral  lease  or  extension  of  a  written  lease  for  a  period  not 
exceeding  one  year  was  not  forbidden  by  the  statute  of 
frauds  then  and  now  in  effect  in  Alaska.  (Compiled 
Laws  of  Alaska,  see.  1876,  sub-div.  6.    See  Argument). 

No  new  notices  of  non-liability  were  posted  by  the 
lessor  corporation  after  the  act  of  the  legislature  pertain- 
ing to  liens  went  into  effect  on  30  July,  1913- 

The  work  being  performed  on  the  mine  during  the 
period  covered  by  the  liens  was  all  on  the  northerly  SOO 
feet  hy  100  feet  w  depth,  as  provided  by  the  original 
lease,  and  no  royalties  would  be  due  to  the  lessors  until 
after  1  January,  1914,  unless  lessee  worked  on  some 
portion  of  the  claim  other  than  the  part  covered  by  the 
original  lease,  and  this  he  had  not  done  Royalties  would 
be  due  after  1  January,  1914,  under  the  lease  of  June, 
1913. 

About  8  October,  1913,  the  lessee  Spalding  became 
involved  in  financial  troubles  and  was  unable  to  pay 
his  employes  and  other  creditors,  and  thereupon,  under 
an  agreement  with  his  employees,  Spalding  and  his  em- 
ployees, from  that  date  until  the  mine  was  finally  shut 
down  in  November,  worked  together  as  partners ^  the  men 
to  get  all  the  gold  extracted.  It  was  for  liens  covering 
this  period  that  the  Tourt  held  that  the  men  were  not 
entitled  to  any  liens,  and  no  appeal  has  been  taken  from 
that  portion  of  the  judgment.  The  Court  entered  judg- 
ment for  all  the  labor  performed  before  8  October,  1913, 
subsequent  to  July  29,  1913,  including  the  labor  of  the 
cook,  a  Mrs.   Deck,   who  did  nothing  but  cook,  and   for 
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the  use  of  a  team  belonging  to  William  Ahlmark,  and 
for  all  labor  performed  by  any  of  the  claimants  regard- 
less of  whether  it  was  prospecting  or  development  work 
or  act/iial  mining  work,  and  this  appeal  is  taken  from 
that  portion  of  the  decree  foreclosing  the  liens  for  labor, 
etc,  performed  prior  to  8  October,  1913,  and  ordering  all 
of  the  claim  and  certain  personal  property  sold  to  sat- 
isfy the  same,  which  said  decree  was  entered  over  the 
objections  and  exceptions  of  the  defendants  Spalding  and 
the  Reliance  Mining  Company. 

The  Honorable  F.  E.  Fuller  presided  at  the  trial  of 
the  case  and  signed  the  findings  of  fact  and  conclusions 
of  law,  but  resigned  before  judgment  was  signed.  His 
successor.  Honorable  Charles  E.  Bunnell,  signed  the 
judgment. 


ASSIGNMENT  OF  ERROR. 

The  Appellant  relies  upon  the  following  error,  viz: — 

I. 

The  court  erred  in  denying  defendant's  motion  to 
strike  paragraphs  VI,  VIII  and  IX  of  each  of  plaintiff's 
twenty-seven  separate  causes  of  action  set  forth  in  his 
complaint  on  file  in  said  action. 

II. 

The  Court  erred  in  denying  defendants'  motion  to 
strike  plaintiff's  Exhibits  A,  A  1,  B,  B  1,  C,  C  1,  D,  D  1, 
E,  E  1,  F,  F  1,  G,  G  1,  H  H  1,  I,  1  1,  J,  J  1,  K,  (K  1, 
L,  L  1,  M,  N,  N  1,  attached  to  plaintiff's  complaint  and 
referred  to  in  said  separate  causes  of  action. 
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Til. 

The  Court  erred  in  refnsinji  to  orant  defendants'  mo- 
tion to  require  plaintiff*  to  make  his  complaint  more 
definite  and  certain  by  settinji  forth  in  paragraph  V  of 
plaintiff^'s  first,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  four- 
teenth, fourteenth  (2),  fifteenth,  sixteenth,  seventeenth, 
eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty- 
second  twenty-third,  twenty-fourth,  twenty-fifth,  and 
twenty-sixth  causes  of  action,  and  each  of  them,  what 
portion  of  the  labor  described  therein  was  performed  in 
running  tunnels,  what  portion  in  opening  stopes,  what 
portion  in  working  and  extracting  the  ore  from  said 
mine  and  what  portion  in  developing  and  improving  said 
mine  and  what  portion  in  milling  the  ore  taken  there- 
rom,  and  in  what  way  said  labor  so  alleged  to  have 
been  performed  was  of  the  value  to  said  mining  prop- 
erty alleged  therein 

IV. 

The  Court  erred  in  overruling  the  defendant's  de- 
murrer to  the  following  causes  of  action  contained  in 
the  complaint  herein,  and  to  each  of  said  causes  of  ac- 
tion, to-wit:  the  first,  third,  fifth,  seventh,  ninth,  eleventh, 
thirteenth,  the  second  cause  of  action  designated  as  the 
fourteenth,  sixteenth,  eighteenth,  twentieth,  twenty-sec- 
ond,, twenty-fourth  and  twenty-fifth. 

V. 

The  Court  erred  in  overruling  and  refusing  to  allow 
defendants'  proposed   amendment   to  the  first   finding  of 
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fact  prposed  by  plaintiff,   which   amendment  is  as  fol- 
lows, to-wit: 

"In  paragraph  I  of  the  findings  of  fact  proposed  by  the 
attorney  for  the  above  named  plaintiff,  amend  the  same 
so  it  shall  read  as  follows:  *That  at  all  the  times  herein 
mentioned  and  up  to  and  including  the  8th  day  of  Oc- 
tober, 1913,  the  defendant  W.  L.  Spalding  was  in  posses- 
sion of  and  prospecting,  developing  and  mining  the 
westerly  300  feet  to  the  depth  of  100  feet,  of  that  certain 
quartz  mining  claim  known   as  the  Soo  Quartz  Mining 

Claim/' 

VT. 

The  Tourt  erred  in  refusing  to  allow  and  overruling 
the  defendants^  proposed  amendment  to  the  first  finding]: 
of  fact  proposed  by  plaintiff,  which  amendment  reads  as 
follows:  "Amend  the  last  sentence  thereof  to  read  a<5 
follows:  "And  that  the  defendant  W.  L.  Spalding,  lessee 
as  aforesaid,  operated  the  westerly  300  feet  to  the  depth 
of  100  feet  of  said  mine,  under  the  name  of  the  Soo  Min- 
ing Company." 

VII. 

The  Court  erred  in  refusing  to  allow  the  defendants' 
proposed  amendment  to  the  third  finding  of  fact  proposed 
by  plaintiff,  so  that  it  will  appear  in  said  third  proposed 
finding  of  fact  that  the  word  "quartz*'  written  in  pen 
and  ink  above  the  word  "placer''  was  at  the  time  of  the 
trial  of  said  action  legible  and  could  readily  be  dis- 
tinguished. 

VIII. 

The    Court    erred    in    refusing    to   alloAV    the    propose<l 
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amendment  of  the  defendant  to  the  proposed  fourth 
finding  of  fact  proposed  by  plaintiff,  which  amend- 
ment proposed  to  strike  ont  all  of  the  said  fourth  finding 
of  fact  reading  as  follows:  ^^That  the  failure  of  the  said 
Reliance  Mining  Company  to  post  three  notices  in  con- 
spicuous places  containing  the  name  or  names  of  the 
lessee  or  lessees,  or  otlier  person  or  persons,  operating 
said  property,  the  court  finds  to  be  conclusive  proof  of 
the  consent  of  said  owner  of  said  property  that  its  inter- 
est in  such  mining  property  shall  be  subject  to  lien,  or 
liens,  for  labor  performed  or  material  furnished  in  work 
ing,  developing  or  operating  on  said  mining  claim."  for 
the  reason  that  the  same  states  a  conclusion  of  law  and 
not  any  fact  found  upon  the  issues  in  said  case. 

IX. 

The  Court  erred  in  refusing  to  sustain  defendants'  ob- 
jection to  the  fourth  finding  of  fact  proposed  by  plaintifi'. 
upon  the  ground  that  the  same  is  not  in  accordaut-e  wijh 
the  evidence  in  the  case,  and  for  the  reason  thnt  said 
last  paragraph  of  said  finding  does  nof  state  any  facts 
found  by  the  Court,  but  states  n  (*onc]usion  of  !;n\ 

X 

The  Court  erred  in  refusing  to  allow  the  audMidmcnt 
proj»osed  by  defendants  to  the  fifth  finding  nf  fact  pro- 
posed by  plaintiff,  which  amendment  re<]uir^d  that  ihe 
said  proposed  finding  of  fact  should  state  tlmt  the  <le- 
fendant  W.  L.  Spalding  was  doing  business  as  the  >^oo 
Mining  Company,  and  was  lessee  of  the  westerly  oOO 
feet   of  the   Soo  Quartz   Claim,   to  a   depth    of    100   feet. 
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Instead  of  the  lessee  of  the  whole  claim,  as  appears  in 
said  finding  proposed  by  plaintiff. 

XI. 
The  Court  erred  in  refusing  to  strike  out  in  said  fifth 
finding  of  fact,  as  proposed  by  the  proposed  amendments 
filed  herein,  to  said  fifth  finding  of  fact,  by  the  defend- 
ants, all  reference  in  said  fifth  proposed  finding  to  the 
ownership  of  a  certain  three-stamp  quartz  mill  situated 
on  the  Soo  Quartz  Mine,  together  with  all  the  fixtures 
and  appliances  thereunto  belonging,  as  w^ell  a^  all  tools, 
boiler,  hoist,  cables,  timbers  and  other  appliances  used  in 
carrying  on  mining  operations  on  said  mining  claim, 
for  the  reason  that  no  lien  exists  on  said  quartz  mill, 
or  any  of  the  personal  property  or  machinery  or  other 
appliances,  as  mentioned  in  said  fifth  finding  proposed 
by  plaintiff,  in  favor  of  the  plaintiff  or  his  assignors,  or 
either  of  them;  and  for  the  further  reason  that  the  Court 
does  not  find  as  a  matter  of  law  that  the  said  mill  and 
all  of  said  other  property  mentioned  in  said  paragraph  V 
of  the  fiindings  of  fact  proposed  by  plaintiff'  w^as  subject 
to  any  lien  of  plaintiff'  or  his  assignors. 

XII. 
The  Court  erred  in  overruling  defendants'  objection  to 
the  sixth  proposed  finding  of  fact  submitted  by  plaintiff, 
for  the  reas(m  that  said  finding  vstates  that  W.  L.  Spald- 
ing employed  the  plaintiff*  and  his  assignors  to  ])erform 
the  work  mentioned  in  the  complaint,  and  in  the  several 
liens  filed  in  said  cause,  whereas  the  said  complaint  and 
the  liens,  and  each  of  them,  state  that  the  said  j>laintiff 


13 

and  his  assignors  were  employed  by  \\'.  L.  Spaldino  and 
Raymond  Brnmbaugh,  members  of  the  mining  copart- 
nership operating  the  Soo  Quartz  Mining  Claim;  and 
in  overruling  defendants'  objection  to  that  portion  of  said 
tinding  of  fact  which  finds  that  the  contract  for  labor  to 
be  performed  by  Mrs.  H.  H.  Deck  was  for  cooking,  for 
the  reason  that  services  as  cook  are  not  lienable;  and  to 
that  portion  of  thereof  whU-h  tinds  that  the  said  Spalding 
contracted  with  William  Ahlmark  to  pay  *5.00  a  day  and 
board  for  the  team  therein  mentioned,  for  the  reason  that 
said  services  are  not  lienable  in  their  nature,  and  for  the 
further  reason  that  the  labors  of  said  Ahlmark  and  his 
team  are  so  commingled  that  they  could  not  be  separated 
and  no  lien  would  exist  therefor. 

XIII. 
The  Court  erred  in  refusing  to  allow  the  proposed 
amendment  to  the  seventh  tinding  of  fact  proposed  by 
plaintiff  to  the  effect  that  there  should  be  stricken  from 
said  seventh  proposed  finding  of  fact  the  statement 
therein  contained  that  the  several  lien  notices  upon 
which  the  claims  of  plaintiff'  and  his  assignors  are  based 
contain  *'the  name  of  the  person  by  whom  said  claimant 
was  employed,  to-wit,  AA  .  L.  Spalding,''  for  the  reason 
that  the  lien  notices,  copies  of  which  are  attached  to  the 
complaint  herein,  show  on  their  face  that  the  persons  by 
whom  each  of  said  claimants  was  employed  were  W.  L- 
Spalding  and  Raymond  lirumibaugh,  doing  business  un- 
der the  name  of  Soo  Miningg  Company. 
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XIV. 

The  Court  erred  in  refusiug  to  sustain  defendants- 
objection  to  the  statement  contained  in  the  seventh  find- 
ing of  fact,  wherein  it  is  stated  that  the  lien  notices  filed 
by  the  plaintiiT  and  his  assignors  contain  the  name  of 
the  person  by  whom  said  claimants  were  employed,  to- 
wit,  W.  L.  Spaldinjn,  for  the  reason  that  each  of  the 
liens  filed  by  the  plaintiff  and  his  assignors,  and  also  the 
complaint  herein,  state  that  the  names  of  the  persons 
by  whom  said  plaintiff  and  his  assijijnors  were  employed 
were  W.  L.  Spalding  and  Raymond  Brumbaugh,  com- 
posing the  mining  copartnership  operating  the  Soo  Min- 
ing Claim. 

XV. 

The  Court  erred  in  overruling  the  defendants'  objec- 
tion to  the  eleventh  proposed  finding  of  fact  submitted 
by  the  plaintiff,  to  the  effect  that  the  plaintiff  S.  A. 
Martin  is  entitled  to  a  lien  for  the  sum  of  S357.50  upon 
the  Soo  Quartz  Mining  Claim,  and  upon  the  other  prop- 
erty therein  mentioned,  for  the  reason  that  said  statement 
is  not  a  finding  of  fact,  but  a  conclusion  of  law.  and  for 
me  further  reason  that  there  is  no  laAv  to  justify  such  a 
finding,  as  the  Act  of  the  Alaska  Legislature,  under 
which   said  liens  were  filed,  is  void. 

XVI. 

The  Court  erred  iu  overruling  defendants'  objection 
to  the  proposed  findings  numbered  XII,  XIII,  XIV,  XV, 
XVI,  XVII,  XVIII,  XIX,  XX,  XXI,  XXII,  XXIII,  and 
XXIV,  that  each  of  the  persons  named  in  said  several 
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paragraphs  was  entitled  to  lien  upon  the  property  de- 
scribed in  each  of  said  paragraphs,  for  the  reason  that 
each  of  said  statements,  contained  in  said  several  para- 
graphs, is  a  statement  of  a  conclusion  of  law,  and  is  not 
a  statement  of  fact;  and  for  the  further  reason  that  none 
of  said  lien  claimants  is  entitled  to  a  lien,  as  the  Act  of 
the  Alaska  Legislature,  under  which  said  liens  are  claim- 
ed, is  void. 

XVII. 

The  Court  erred  in  refusing  to  allow  the  amendment 
proposed  by  defendants  to  the  findings  of  fact  proposed 
by  the  plaintiff,  numbered  from  XI  to  XXIV,  inclusive, 
which  proposed  amenduK^nt  would  make  it  appear  in  each 
of  said  findings  of  fact  that  the  person  named  therein  as 
claimant  is  entitled  to  a  lieu  only  on  the  westerly  300 
feet  of  the  Soo  Quartz  Claim,  to  a  depth  of  100  feet, 
instead  of  upon  the  whole  claim,  as  stated  in  each  of 
said  findings  of  fact   proposed    by   the   plaintiff- 

XVIII. 

The  Court  erred  in  refusing  to  allow  the  amendment 
proposed  by  defendant  to  the  twenty-fourth  finding  of 
fact  proposed  by  the  plaintiff,  which  amendment  required 
that  there  be  stricken,  from  said  twenty-fourth  finding 
of  fact  proposed  by  plaintiff,  the  statement  that  William 
Ahlmark,  one  of  the  plaintiff's  assignors,  furnished  a 
team  of  horses  at  the  rate  of  |5.00  a  day  between  June 
30  and  October  8,  1913,  or  at  any  other  time,  or  at  all, 
for  the  reason  that  the  services  of  such  team  are  not 
lienable. 
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XIX. 

The  Court  erred  in  making  the  first  conclusion  of  law, 
which  is  as  follows:  "That  all  the  claims  of  the  various 
persons  described  in  the  findings  of  fact  down  to  para- 
graph XXV  constitute  a  lien  upon  the  premises  in  said 
findings  of  fact  described/'  for  the  reason  that  the  law 
under  which  said  liens  were  attempted  to  be  enforced, 
being  an  Act  of  the  Alaska  Legislature,  was  void,  and 
for  the  further  reason  that  it  clearly  appears  from  the 
evidence  that  notices  of  non-liability  were  posted  by  the 
owners  of  said  claim  before  said  men  went  to  work 
thereon,  and  that  said  notices  remained  posted  during  all 
the  time  said  men  were  employed  on  said  ground  and 
that  there  was  no  lien  in  favor  of  said  men,  or  any  of 
them,  for  any  work  done  on  said  ground. 

XX. 

The  Court  erred  in  entering  the  second  conclusion  of 
law,  which  was  as  follows:  "That  all  of  said  liens  were 
duly  assigned  and  transferred  to  plaintiff  herein,  and 
that  plaintiff  is  entitled  to  have  all  of  said  liens  fore- 
closed herein  and  that  the  property  described  in  plain- 
tiff's complaint  and  in  said  findings  of  fact  be  sold  accord- 
ing to  law  to  satisfy  said  liens,'*  for  the  reason  that  there 
was  not  at  the  time  said  labor  was  performed,  or  at  the 
time  said  fiindings  of  fact  were  signed,  any  law  in  existence 
permitting  the  filing  of  any  of  said  liens,  and  the  Act 
of  the  Alaska  Legislature  under  which  said  liens  were 
purported  to  be  filed  was  void,  and  notice  of  non-Habilitv 
as  prescribed   by   the  general    laws  of   Alaska   bad   heei) 
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posted  by  the  owners  prior  to  the  time  said  men  thennn 
referred  to  coiinneneed  work  on  snid  ij^ronnd,  and  re- 
mained posted  dnrino  all  the  time  said  mcni  were  em- 
ployed on  said  oronnd,  and  said  tindin.o-  is  a£i:ainst  law. 

XXT. 

The  Conrt  erred  in  refnsin^-  to  sustain  defendants' 
objection  to  the  first  conelnsion  of  law,  for  the  reason 
that  under  the  findini2:s  of  fact  proposed  by  plaintiff, 
the  several  liens  claimed  by  plaintiff  and  his  assii>nors 
are  void,  for  the  reason  that  none  of  said  claims  set 
forth  the  name  of  the  person  or  persons  by  whom  the  said 
plaintiff'  and  his  assionors  were  employed,  as  stated  in 
the  findin<>'  of  fact  fonnd  by  the  Conrt. 

XXII. 

The   Tonrt   erred    in    refnsin«    to   sustain    defendants' 

objection  to  the  statement  contained  in  the  second  con- 
clusion of  law  proposed  by  plaintiff*  to  the   effect   that 

plaintiff  is  entitled  to  have  all  the  liens  mentioned  in  the 
complaint  foreclosed  and  the  property  described  in  the 
complaint  sold,  to  satisfy  said  liens,  for  the  reason  that 
under  the  statements  made  in  the  findinos  of  fact,  and 
the  evidence  produced  in  this  case  in  behalf  of  th(*  plain- 
tiff, the  said  claims  of  lien  are  each  and  all  void  and  of 
no  effect,  for  the  reason  that  the  labor  and  services,  for 
which  the  liens  are  claimed  by  the  plaintiff*  and  his  as- 
sij^jnors,  ac(*ordini»  to  the  testimony  herein,  were  not  done 
and  performed  in  the  development  or  improvement  of 
the  Soo  Quartz  Minini>*  Claim,  but  were  done  and  per- 
formed in  the  course  of  carrying  on  mining  operations 
in    extractino;   ore,    milling   the   same,    and    the   ordinary 
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working  operations  of  the  mine. 

XXIII. 

The  Court  erred  in  admittinj>,  over  the  objection  of 
the  defendants,  plaintiff's  exhibit  No.  1,  which  was  a 
lease  from  the  Reliance  Mining  Company  to  W.  H. 
Spalding,  dated  the  9th  day  of  June,  1918,  and  set  forth 
in  full  in  the  bill  of  exceptions,  which  said  lease  covered 
all  the  Soo  Quartz  Mining  Claim  described  therein,  as 
shown  by  defendants'  exception  No.  1- 

XXIV. 

The  Court  erred  in  refusing  the  defendants"  motion 
to  strike  out  all  the  testimony  of  Morton  E.  Stevens, 
relative  to  searching  the  records  and  finding  no  other 
lease  of  record  than  the  lease  referred  to  as  plaintiff's 
exhibit  No.  1,  exception  to  which  is  noted  in  the  bill  of 
exceptions  as  defendants'  exception  No.  2. 

XXV. 

The  Court  erred  in  refusing  to  grant  defendants'  mo- 
tion for  a  non-suit  at  the  close  of  the  plaintiff's  case,  as 
shown  in  the  bill  of  exceptions  by  defendants'  exception 
No.  3. 

XXVl. 

The  Court  erred  in  entering  judgment  for  the  plaintiff* 
in  said  action  over  the  protest  of  the  defendants  therein. 

XXVII. 

The  Court  erred  iu  refusing  to  enter  judgment  in  favor 
of  defendants,  as  requested  by  said  defendants,  on  the 
ground  that  plaintiff  had  no  lien,  under  the  then  exist- 
ing laws  in  the  Territory  of  Alaska,  for  the  labor  de- 
scribed in  said  lien  notices  and  in  said  complaint. 
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XXVITI. 

The  Court  erred  in  adjiicl«:inj;  that  the  personal  ])rop- 
erty,  described  in  phiintiff's  coniphiint  and  in  tlio  liens 
attached  thereto,  shonhl  be  sohl  in  satisfaction  of  the 
judgment  rendered  in  said  cause,  for  the  reason  that  the 
law  of  the  Alaska  Le^slature  under  which  said  proceed- 
ings were  instituted  and  had  was  void,  and  there  was 
nothing  in  the  title  of  said  act  that  related  in  any  way 
to  imposing  a  lien  upon  personal  property  for  labor  per- 
formed on  the  ground  upon  which  the  property  was 
situated. 

XXIX. 

The  Court  erred  in  ordering  the  personal  property  sold 
to  satisfy  the  judgment  in  this  case,  for  the  reason  that 
there  is  no  finding  of  fact  or  conclusion  of  law  upon 
which  such  an  order  could  be  based,  and  the  Court  has 
failed  to  find  that  the  alleged  lien  attached  to  any  per- 
sonal property  described  in  said  complaint- 

XXX. 

The  (^ourt  erred  in  overruling  defendants'  objections 
to  plaintiffs'  proposed  findings  of  fact  and  conclusions  of 
law. 

XXXI. 

The  Court  erred  in  refusing  to  grant  defendant's  pro- 
posed amendments  to  the  findings  of  fact  and  conclu- 
sions of  law. 

XXXII. 

The  Court  erred  in  entering  judgment  ordering  all  the 
Soo  quartz  mining  claim  to  be  sold  in  satisfaction  of  the 
judgment  rendered  in  said  cause. 
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XXXIIl. 
The  Court  erred  in  refusing  to  limit  the  judgment  in 
said  cause  to  the  sale  of  the  westerly  three  hundred  feet 
of  the  Soo  quartz  mining  claim  to  a  depth  of  one  hun- 
dred   feet. 


ARGUMENT. 

CITATIONS. 

Memorandum : — The  ''General  Mechanic's  Lien  Law/' 
hereinafter  referred  to,  certain  sections  of  which  are 
quoted  in  full  or  in  part,  is  also  found  in  Vol.  I,  Fed- 
Stat.  Ann.,  pages  282-285,  being  Chap.  28,  Alaska  Civil 
Code;  also  31  Stat.  L.  pp.  534-537. 

The  "Dump  Lien  Law"  hereinafter  referred  to  but  not 
(1  noted  was  an  Act  of  Congress,  approved  June  25,  1910, 
<"hap.  422;  Fed.  Stat.  Ann.  Supp.  1912,  pp.  14-17;  36 
Stat.   L.  848-851- 

The  sections  of  the  Comp.  L.  of  Alaska  relating  to  liens 
on  personal  property  hereinafter  quoted  are  yjart  of 
Chap.  29.  of  Civil  Code  for  Alaska,  Vol.  1,  Fed.  Stat. 
Ann.  pp.  286-289;  31  Stat.  L.  537-541. 


Act  of  the  Alaska  Le^slature. 

The  ''Act  of  the  Alaska  Legislature"  hereinafter  re- 
ferred to  being  Chapter  79,  Session  Laws  of  Alaska  for 
1913,  is  as  follows: 

AN  ACT  to  create,  establish   and   provide  for  liens  on 
mines  in   favor  of  laborers  and   materialmen,   and  re- 
pealing all  acts  and  parts  of  acts  in  conflict  herewith. 
Be  it  enacted    by   the     Legislature    of  the    Territory    of 
Alaska  : 
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Section  1.  Every  person  who  shall  perform  labor 
upon,  or  furnish  material  for  the  working  or  develop- 
ment of  any  mine,  lode,  mining  clnim  or  deposit  yielding 
or  containing  coal,  metal  or  mineral  of  any  kind,  or  for 
the  working  or  development  of  any  snch  mine,  lode,  min- 
ing claim  or  deposit  in  search  of  any  coal,  metal  or  min- 
eral; and  any  person  who  shall  do  work  upon  or  furnish 
materials  for  imy  shaft,  tunnel,  incline,  adit,  drift  or 
other  excavation  designated  for  (h(»  use,  or  working,  or 
draining  of  any  such  mine,  lode,  mining  claim  or  de- 
posit; and  any  person  who  aids  or  assists  in  the  kind  of 
work  hereinbefore  described  bv  his  labor  as  cook,  en- 
gineer,  fireman,  or  in  cutting  or  delivering  wood  used 
or  intended  to  be  used  in  such  work;  and  any  person 
who  shall  do  work  on  or  furnish  material  for  any  road, 
tramway,  trail,  flume,  ditch  or  pipe  line,  building,  struc- 
ture or  s)iperstructure,  dredge,  steam  shovel  or  machin- 
ery used  for,  or  in  connection  with  the  working  or  de- 
velopment of  any  such  mine,  lode,  mining  claim,  deposit, 
shaft,  tunnel,  incline,  adit,  drift  or  other  excavation; 
and  any  person  who  shall  performi  labor  or  service  in 
freighting  or  packing  any  material  or  supplies  for  the 
use,  working,  or  development  of  any  such  mine,  lode, 
mining  claim,  deposit,  road,  tramway,  trail,  dredge, 
steam-shovel,  machinery,  flume,  ditch  or  pipe  line,  build- 
ing, structure  or  superstructure,  shall  have  a  lien  upon 
such  mine,  lode,  mining  claim,  deposit,  road,  tramway, 
trail,  flume,  ditch  or  pipe  line,  building,  structure,  super- 
structure, dredge,  steam  shovel  or  machinery  to  secure 
to  him  the  payment  for  the  work  or  labor  done,  or  ma- 
terial furnished,  which  lien  shall  attach  in  every  case 
to  such  mine,  lode,  mining  claim,  deposit,  and  the  ore, 
gold  bearing  earth,  rock,  gravel,  sand,  gold,  gold  dust 
or  other  precious  Tnetals  mined,  taken  and  extracted  from 
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such  mine,  lode,  mining  claim,  depoKsit,  shaft,  tunnel  or 
other  excavation,  road,  tramway,  trail,  flume,  ditch  or 
pipe  line,  buildiniij,  structure,  superstructure,  dredge, 
steam-shovel  or  machinery  oAvned  or  used  in  connection 
with  the  operation  and  developmient  of  the  same- 
Sec.  2.  When  two  or  more  mines,  lodes,  mining  claims 
or  deposits  are  owned  or  claimed  by  the  same  persons 
and  worked  through  a  common  shaft,  tunnel,  incline, 
adit,  drift,  or  other  excavation,  or  over  one  tram,  or  at 
one  mill  or  other  reduction  works,  then  all  the  mines, 
lodes,  mining  claims  or  deposits  so  worked,  and  all  roads, 

tramways,  trails,  flumes,  ditches  or  pipe  lines,  buildings, 
structures,   superstructures  and  all   machinery,   used   or 

worked  in   connection   therewith,   shall,    for  the   purpose 
of  this  act,  be  deemed  one  miine. 

Sec.  3.  The  provision  of  this  act  shall  not  be  deemed 
to  apply  to  the  owner  or  owners  of  any  mine,  lode,  min- 
ing claim,  or  deposit,  shaft,  tunnel,  incline,  adit,  struc- 
ture, superstructure,  dredge,  steam  shovel  or  machinery 
when  the  same  shall  be  Avorked  by  a  lessee  or  lessees  or 
other  person  or  persons  other  than  the  owner;  provided, 
the  lessor  or  lessors  or  other  person  or  persons  other 
than  the  owner  of  any  such  mine,  lode,  deposit,  shaft, 
tunnel,  incline,  adit,  drift  or  other  excavation,  millsite 
or  mill,  shall  have  recorded  in  the  ofilce  of  the  recorder 
wherein  an}^  such  mining  property  is  situated,  a  copy  of 
such  lease  or  any  other  instrument,  before  the  work 
shall  have  begun  on  such  property;  Provided  further, 
that  the  owner  or  owners  of  any  such  mine  or  mines, 
lodes,  deposits,  shaft,  tunnel,  incline,  adit,  drift,  or 
other  excavation,  mill  or  nuillsite,  before  the  work  shall 
have  begun  on  such  property,  shall  have  posted  at  not 
less  than  three  conspicuous  places  upon  such  mine,  lode, 
deposit,    shaft,   tunnel,    incline,    adit,    rlrift,    or   other   ex- 
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cavation,  mill  or  niillsite,  at  or  near  tlio  phice  tlK'vooii 
whero  the  same  is  boinu.  worked  or  devoloped.  n  notice 
in  writins^,  siq:ne(l  by  the  owner  or  owners  of  such  prop- 
erty, statinoj  the  name  or  names  of  the  lessee  or  lessees 
or  other  person  or  persons  other  than  the  owner  oper- 
ating said  property,  and  that  the  owner  or  oAvners  thereof 
will  not  be  responsible  for  any  debt  or  debts  contra<^ted 
by  the  lessee  of  lessees  or  other  person  or  persons  other 
than  the  owner,  in  connection  with  the  working,  oper- 
ation or  development  of  sneh  property,  or  for  anv  work, 
improvement  or  development  thereon  nnder  such  lease 
or  other  instrnment.  The  failnre  of  any  owner  or  owners 
of  such  property  to  post  the  notices  above  provided  for, 
shall  be  deemed  eonelnsive  proof  of  the  consent  of  snch 
owner  or  owners  that  his  or  their  interest  in  snch  mine 
shall  be  snbject  to  any  lien  filed  nnder  the  provisions  of 
this  act;  provided,  however,  that  the  person  entitled  to 
a  lien  nnder  the  provisions  of  this  act  for  labor  per- 
formed shall  have  a  lien  on  the  leasehold  interest  and 
on  all  of  the  ores  and  mineral  bearin^r  rock,  earth,  dirt, 
^fi^old  and  gold  dnst  and  other  precions  minerals  mined 
taken  and  extracted  by  the  lessee. 

Sec.  4.  The  lien  provided  for  in  this  act  is  a  preferred 
lien,  and  is  prior  to  any  lien,  and  no  sale,  transfer,  mort- 
gage or  assignment  of  any  mine,  mining  claim  or  other 
property,  the  subject  to  the  lien  under  this  act,  shall  divert 
or  defeat  the  lien  thereon,  except  as  hereafter  provided, 
bnt  no  lien  provided  for  in  this  act  shall  bind  any  snch 
mine,  lode,  deposit,  shaft,  tunnel,  incline,  adit,  or  other 
excavation,  or  any  road,  tramway,  trail,  flume,  ditch,  pipe 
line,  building,  structure,  superstructure,  dredge,  steam - 
shovel  or  machinery  used  for  or  in  connection  with  the 
working  and  development  of  any  such  mine,  lode,  mining 
claim   or   deposit   for   a    period    longer   than    six    months 
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after  the  same  .shall  have  been  filed,  iinles-Js  suit  be 
brought  in  a  proper  court  within  that  time  to  enforce 
the  same;  or  if  a  credit  is  ^iven,  within  six  months  after 
the  expiration  of  such  credit;  but  no  lien  shall  be  con- 
tinued in  force  for  a  lonijer  time  than  one  year  from  the 
time  work  is  completed  by  any  a«reement  to  give  credit. 
Sec.  5.  The  lien  provided  for  in  this  act  shall  not  be 
prior  to  a  mortgage  executed  in  good  faith  and  for  a 
valuable  consideration  and  recorded  in  the  office  of  the 
recorder  for  the  precinct  in  which  tlie  property  covered 
by  said  lien  is  situated,  in  accordance  with  the  record- 
ing laws  now  in  force  in  the  Territory  of  Alaska-  Pro 
vided,  however,  that  the  mortgagee  shnM  post  or  cause 
to  be  posted  upon  the  mining  pren)iscs  or  property, 
notices  of  his  said  mortgage,  in  the  same  manner  as 
notices  of  non-liability  are  to  be  posted  undf^r  the  pro- 
visions of  this  act,  which  notices  shall  contain  and  state 
the  date  and  amount  of  the  mortgage,  the  volume  and 
page  of  the  records  where  recorded,  and  a  description 
of  the  property  mortgaged,  but  the  priori tv  of  such  mort- 
gage shall  only  attach  from  the  time  that  notice  thereof 
is  posted  upon  the  mine  or  mininir  premises  or  property, 
and  then  only  as  to  such  labor  yierformed  or  materia! 
furnished  after  the  date  of  such  posting  and  recording. 
The  provisions  in  this  act  as  to  the  priority  of  liens 
therein  mentioned,  shall  not  apply  to  any  leasehold  in- 
terest, or  to  the  ore.  earth,  rock,  gravel,  sand,  gold,  gold 
dust  or  other  precious  minerals  extracted  from  anv  mine, 
lode,  mining  claim,  deposit,  shaft,  tunnel,  incline,  adit, 
drift  or  other  excavation  by  any  lessee  or  lessees  or  other 
person  or  persons  not  the  owner  of  such  T>roperty;  and 
such  lien  shall  be  prior  to  and  prefered  over  any  deed. 
mortgage,  attachment  or  any  other  lien  whatsoever, 
whether  the  same  was  given   or  made  prior  to   the  r)f^V' 
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formalize  of  isiuh  laboi-  or  not. 

Sec.  ().    All  acts  and  parts  of  acts  in  contlict  herewith 
are  hereby  repeaied  to  the  extent  of  suith  conflict- 
A  Improved,  April  80,  1913. 


Citations  from  Compiled  Laws  of  Alaska. 

See.  (>1)1.  ICvery  mechanic,  artisan,  machinist,  builder, 
contractor,  lumber  merchant,  laborer,  teamster,  drayman, 
and  other  persons  performing;  labor  upon  or  furnishing 
material  of  any  kind  to  be  used  in  the  construction,  de- 
velopment, alteration,  or  repair,  either  in  whole  or  in 
part,  of  any  buihlini>,  wharf,  bridge,  flume,  mine,  tunnel, 
fen(!e,  machinery,  or  a(]neduct,  or  any  structure  or  super- 
structure, shall  have  a  lien  upon  the  same  for  the  work 
or  labor  done  or  material  furnished  at  the  instance  of 
the  owner  of  the  building  or  other  imy)rovement  or  his 
agent;  and  every  contractor,  subcontractor,  architect, 
Ijuilder,  or  other  person  having  charge  of  the  construc- 
tion, alteration,  or  repair,  in  whole  or  in  x)art,  of  anv 
building  or  other  improvement  as  aforesaid  shall  be  held 
to  be  the  agent  of  the  owner  for  the  purposes  of  this 
code. 

Sec.  ()92.  I'he  land  upon  which  any  building  or  other 
improvement  as  aforesaid  shall  b(^  constructed,  together 
with  a  conveuieni  s[>ace  about  the  same,  or  so  much  as 
may  be  required  for  the  convenient  use  and  occupation 
thereof  (to  be  determined  by  the  judgment  of  the  court 
at  the  time  of  the  fonndosure  of  such  lien),  and  th(» 
nune  on  which  the  labor  was  performed  or  for  which  the 
material  was  riirnished  shall  also  be  subject  to  the  liens 
created  by  this  code  if,  at  the  time  the  work  was  com- 
menced or  the  materials  for  the  same  had  been  com- 
menced to  be  furnished,  the  land  belonged  to  the  person 
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who  caused  the  buihliii«  or  otliei-  iiiipiovcMuent  to  bo 
constructed,  altered,  or  repaired;  })^.it  if  such  person 
owned  less  than  a  fee-simple  estate  in  such  land,  then 
only  his  interest  therein  shall  be  subject  to  such  lien ; 
and  in  case  such  interest  shall  l)e  a  leasehold  interest,  and 
the  holder  thereof  shall  have  forfeited  his  rights  thereto, 
the  purchaser  of  such  building  or  improvement  and  lease- 
hold term,  or  so  much  thereof  as  remains  unexpired  at 
any  sale  under  the  provisions  of  this  code,  shall  be  held 
to  be  the  assignee  of  such  leasehold  term,  and  as  such 
shall  be  entitled  to  pay  the  lessor  all  arrears  of  rent  or 
other  money  and  costs  due  under  the  lease,  unless  the 
lessor  shall  have  regained  possession  of  the  land  and 
property,  or  obtained  judgment  for  the  possession  there- 
of, prior  to  the  commencement  of  the  construction,  alter- 
ation, or  repair  of  the  building  or  other  improvement 
thereof;  in  which  event  the  purchaser  shall  have  the  right 
only  to  remove  the  building  or  other  improvement  within 
thirty  days  after  he  shall  have  purchased  the  same;  and 
the  owner  of  the  land  shall  receive  the  rent  due  him, 
payable  out  of  the  proceeds  of  the  sale,  according  to  the 
terms  of  the  lease,  down  to  the  time  of  such  removal. 

Sec.  693.  A  lien  created  by  this  code  upon  any  parcel 
of  land  shall  be  preferred  to  any  lien,  mortgage,  or  other 
incumbrance  which  may  have  attached  to  the  land  subse- 
quent to  the  time  when  the  building  or  other  improve- 
ment was  commenced,  or  the  materials  were  commenced 
to  be  furnished  and  placed  upon  or  adjacent  to  the  land ; 
also  to  any  lien,  mortgage,  or  other  incumbrance  which 
was  unrecorded  at  the  time  when  the  building,  structure, 
or  other  improvement  was  commenced,  or  other  materials 
for  the  same  were  commenced  to  be  furnished  and  placed 
upon  or  adjacent  to  the  land;  and  all  liens  created  by 
this  code  upon  any  building  or  other  improvements  shall 
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be  preferred  to  all  prior  lieus,  iiiort«jages,  or  otlier  in- 
eumbrances  upon  the  land  upon  which  the  buildinf]^  or 
other  improvement  shall  have  been  eonstrncted  or  situ- 
ated when  altered  or  repaired;  and  in  enforcing  such 
lien,  such  buildinijj  or  other  improvement  may  be  sold 
separately  from  the  land,  and  when  so  sold  the  purchaser 
may  remove  the  same,  within  a  reasonable  time  there- 
after, not  to  exceed  thirty  days,  upon  the  payment  to  the 
owner  of  the  land  of  a  reasonable  rent  for  its  use  from 
the  date  of  its  purchase  to  the  time  of  removal :  Pro- 
vided,  if  such  removal  be  prevented  by  lei^al  proceedings, 
the  thirty  days  shall  not  begin  to  run  until  the  final  de- 
termination of  such  proceedings  in  the  court  of  first  re- 
sort or  the  appellate  court  if  appeal  be  taken. 

Sec.  694.  Every  building  or  other  improvement  men- 
tioned in  section  six  hundred  and  ninety-one.  constructed 
upon  any  lands  Avith  the  knoAvledge  of  the  OAvner  or  the 
person  having  or  claiming  any  interest  therein ;  and  the 
interest  owned  or  claimed  shall  be  subject  to  any  lien  filed 
in  accordance  Avith  the  provisions  of  this  code,  unless 
such  owner  or  person  haAnng  or  claiming  an  interest 
therein  shall,  Avithin  three  days  after  he  shall  have  ob- 
tained knoAvledge  of  the  construction,  alteration,  or  re- 
pair, give  notice  that  he  Avill  not  be  responsible  for  the 
same,  by  posting  a  notice  in  writing  to  that  effect  in  some 
conspicuous  place  upon  the  land,  or  upon  the  building 
or  other  improA^ement  situated  thereon. 

Sec.  695-  It  shall  be  the  duty  of  every  original  con- 
tractor, within  sixty  days  after  the  completion  of  his 
contract,  and  of  every  mechanic,  artisan,  machinist, 
builder,  lumber  merchant,  laborer,  or  other  person, 
save  the  original  contractor,  claiming  the  benefit  of 
this  code,  Avithin  thirty  days  after  the  completion  of 
the     alteration     or     repair     thereof,     or     after     he     has 
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ceased  to  labor  thereon  from  any  cause,  or  after- 
he  has  ceased  to  furnish  materials  therefor,  to  file 
with  the  recorder  of  the  precinct  in  which  such  building 
or  other  improvement,  or  some  part  thereof,  shall  be 
situated,  a  claim  containino-  a  true  statement  of  his  de- 
mand, after  deducting  all  just  credits  and  offsets,  with 
the  name  of  the  owner  or  reputed  owner,  if  known,  and 
also  the  name  of  the  person  by  whom  he  was  employed 
or  to  whom  he  furnished  the  materials,  and  also  a  de- 
scription of  the  property  to  be  charged  with  the  lien  suf- 
ficient for  identification,  which  claim  shall  be  verified  by 
the  oath  of  himself  or  of  some  other  person  having 
knowledge  of  the  facts. 


Sec.  703.  The  words  '^building  or  other  improvement.'' 
wherever  the  same  are  used  in  this  chapter,  shall  be  held 
to  include  and  apply  to  any  wharf,  bridge,  ditch,  flume, 
tunnel,  fence,  machinery,  aqueduct  to  create  hydraulic 
power,  or  for  mining  or  other  purposes,  and  all  other 
structures  and  superstructures,  whenever  the  same  can 
be  made  applicable  thereto;  and  the  words  ^^construction, 
alteration,  or  repair,'-  whenever  the  same  are  used  herein, 
shall  be  held  to  include  partial  construction,  and  all 
repairs  done  in  and  upon  any  building  or  other  im- 
provement. 

Sec.  705.  Any  person  who  shall  make,  alter,  repair, 
or  bestow  labor  on  any  article  of  personal  projjerty  at  the 
request  of  the  owner  or  lawful  possessor  thereof  shall 
have  a  lien  upon  such  property  so  made,  altered,  or  re- 
paired, or  upon  which  labor  has  been  bestowed,  for  his 
just  and  reasonal)le  charges  for  the  labor  he  has  per- 
formed and  the  material  he  has  furnished,  and  such 
person  may  hold  and  retain  possession  of  the  same  until 
such  just  and  reasonable  charges  sl^all  b(*  y)aid. 
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Sec.  706.  Any  person  who  is  a  comniou  carrier-,  or 
who  shall,  at  the  request  of  the  owner  or  lawful  possessor 
of  any  personal  property,  carry,  convey,  or  transport  the 
same  from  one  place  to  another  *  *  *  shall  have  a  lien 
upon  such  property  for  his  just  and  reasonable  charges 
for  the  labor,  care  and  attention  he  has  bestowed  and  the 
food  he  has  furnished,  and  he  may  retain  possession  of 
such  property  until  such  charges  be  paid. 


Sec.  709.  Every  person  performing  labor  upon,  or  w^ho 
shall  assist  in  obtaining  or  securing  saAV  logs,  spars, 
piles,  or  other  timber  shall  have  a  lien  upon  the  same  for 
the  work  or  labor  done  upon  or  in  obtaining  or  securing 
the  same,  whether  such  work  or  labor  was  done  at  the 
instance  of  the  owner  of  the  same  or  his  agent.  The 
cook  in  a  logging  camp  and  any  and  all  others  who  may 
assist  in  or  about  a  logging  camp  shall  be  regarded  as  a 
person  who  assists  in  obtaining  or  securing  the  saw  logs, 
spars,  piles,  or  other  timber  mentioned  herein. 


Argfument  of  Assignment  of  Error. 

T. 
The  principal  question  presented    by    appellants' 
assignment  of  eiTors  is  the  validity  of  the  act  of  the 
Alaska  legislature,  approved  30  April,  1913,  in  effect 
30  July,  1913,  chapter  79,  Session  Laws,  1913. 

The  question  is  presented   by  assignments  of  error  4, 
8,  11,  12,  15,  ]6,  18,  19,  20,  22,  25,  27,  28,  32,  and  83. 

If  said  act  is  void,  for  the  reasons  set  forth  hereafter, 
the  other  questions  are  only  of  secondary  importance,  but 
appellants  and  the  bar  of  Alaska  would  appreciate  rul- 
ings on  said  question,  for  future  guidance  in  interpreting 
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and  administering   the  existing   Jaws   and   acts   that   the 
Legislature  of  Alaska  may  hereafter  enact. 

Appellants  mihmit  that  the  Act  in  question  is  void  for 
the  folloivinf/  reasons,  to-irit: 

(1)  That  more  than  one  suhjeet  is  treated  in  the  Act, 
contrary  to  the  prohibition  of  section  8  of  the  Organic 
Act  of  the  Territory  of  Alaska. 

(2)  That  the  subject  of  the  Act  is  not  set  forth  in  its 
title. 

(3)  That  the  Act  is  not  complete  in  itself,  nor  by  any 
reasonable  intendment  can  it  be  made  so  by  reference 
to  any  valid  acts  in  force  in  Alaska. 

(4)  That  the  Act  is  retrospective  and  retroactive,  and 
does  not  contain  any  saving  clause  exempting  from  its 
provisions  contracts  entered  into,  rights  acquired,  or  in- 
terests vested  under  existing  valid  laws  then  in  force. 

(5)  That  it  is  in  violation  of  section  10  of  article  I 
of  the  Constitution  of  the  United  States,  in  that  it  im- 
pairs the  obligations  of  existing  contracts. 

(6)  That  it  is  in  violation  of  the  5th  amendment  to 
the  Constitution  of  the  United  States,  in  that  it  con- 
fiscates property  without  due  process  of  law. 


(1)  More  than  ane  subject  is  embraced  in  the 
Act. 

(a)  The  Act  provides  for  liens  on  mines;  also  other 
excavations  that  might  reasonably  be  included  within  the 
meaning  of  the  term. 

(b)  It  provides  for  liens  on  roads,  tramways,  trails, 
flumes,  ditches,  pipe-lines,  buildings,  structures,  or  super- 
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stvucture.,  all  of  which  u.ay  be  treated  as  real  -  aU.  o 
appurtenances,  by  reason  of  hein.  affixed  to  the  so. 
..Ig  part  thereof,  but  which  may  have  no  .mmed.at. 
recL  With  a  mine  or  be  in  proximity  theret.  -^ 
.vhich  may  be  on  the  property  of  others  than  the  owner 

of  the  mine. 

,,,      u  ,,ovides  for  Hens  on  personal  property,  such 

as  machinery,  steam-shovels,  dredges,  etc 

(d,  It  provides  for  liens  on  gold  and  .old  dust  and 
other  products  of  the  mine  after  they  have  been  seg- 
regated therefrom  and  have  become  personalty. 

(e)  It  provides  for  liens  in  favor  of  cooks,  wood- 
choppers,  teamsters,  and  others,  not  heretofore  classed  as 

lahorera. 

(f)  It  provides  for  subrogating  the  rights  of  mort- 
..a  es.  vendees,  assignees,  and  other  encumbrancers,  tx, 
t  liens  of  laborers  and  other  persons  rendering  serv,  e. 

<  g)     It  provides  for  liens  in  favor  of  material-men  who 
f  Jnilh  n.ateria.  for  the  various  cla.sses  of  work  descnbed 

in  the  Act. 

•  1   .  fv.,.  thf^  reoordino  of  leases  not  Viereto- 
(h)     It  provides  tor  tm  luoiui",-, 

fore  required  to  be  recorded. 

a,      It  provides  for  the  repealiu,  of  acts  i.   conii.ct 

therewith. 

The  organic  Act  creating  the  Ma-sUa  Legislature,  ap- 
proved by  congress  24  August.  1^12,  contams  the 

lowing  provision : 

age,.  8    *  *  *  >-o  lav  shall  embrace  more  tlian  one 
subWt.  ^vhich  shall  be  expressed  in  its  title." 
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(2)  The  subject  of  this  act  is  not  set  forth  in  the 
title  thereof. 

The  title  is:  ''An  act  to  create ^  establish,  and  pro- 
vide  for  liens  on  mines ^  in  favor  of  laborers  and  material- 
meUy  and  repealiuf/  all  acts  and  parts  of  acts  in  conflict 
therewith/^ 


A.   Beneficiaries. 

It  is  true  the  act  is  comprehensive  enouj^h  to  cover  the 
creating  and  estahUshifig  of  liens  on  mines.  ^^^Mines'^  is 
probably  sufficient  to  cover  the  mine  itself,  the  mining 
claim,  lodes,  and  deposits  worked  as  a.  mine.  The  shafts, 
tunnels,  inclines,  adits,  drifts,  and  other  excavations,  are 
probably  included  therein  as  they  are  the  usual  means  by 
which  mines  and  mining  claims  are  worked.  The  words 
'^provide  for,"  as  used  in  the  title  of  the  act,  we  take  to 
be  practically  synonymous  with  "create"  and  "establish," 
for  when  a  lien  is  "created"  or  "established,"  the  method 
of  procedure  for  vestinsi  the  same  may  be  provided  for. 
If  "provide  for"  means  the  method  of  crystalizing  the  lien 
by  filino-  notice,  etc.,  then  that  is  superfluous,  as  those 
provisions  are  omitted  from  the  act-  Laborers  who  work 
in  any  of  the  various  excavations  by  which  the  values 
are  extracted  froui  the  oround  are  likewise  sufficiently  de- 
scribed, as  well  as  material-men  who  furnish  supplies  for 
making  the  various  excavations  effective  for  the  purposes 
for  which  they  are  intended  or  safe  for  the  laborers  em- 
ployed therein. 

The  Courts  have  held  that  mechanics'  lien  laws  shall 
be  liberally  construed  as  respects  the  property  to  be  cov- 
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ered  thereby  and  as  to  the  enforcement  of  the  lien  after 
it  has  attached,  but  they  must  be  strictly  construed  as  to 
the  persons  entitled  to  a  lien  and  the  things  done  to  ob- 
tain a  lien.  2  Sutherland  on  Stat.  CVmstr.,  (2  ed.,  p. 
1254,)  sec.  690,  and  cases  there  cited. 

Measured  by  this  standard,  the  word  ^^laborer"  could 
hardly  be  held  to  have  a  broader  meaning;  than  the  gen- 
erally accepted  one,  as  shown  by  the  act  itself,  for,  in 
addition  to  the  use  of  the  word  ^^laborer,"  as  mentioned 
in  the  title,  the  act,  by  express  terms,  extends  the  bene- 
fits of  the  act  to  'Vniiineers,"  '^firemen/'  'V-ooks,''  "wood- 
choppers,"  "wood-haulers,"  "freighters,"  and  "packers,-' 
and  by  implication  to  carpenters  and  their  assistants, 
pipe-fitters,  dredsre-masters,  winch-men,  and  other  em- 
ployees, who  must  possess  some  skill  or  ability  in  their 
particular  lines,  none  of  whom  (with  the  possible  excep- 
tion of  wood-cutters )  could  bo  classified  under  the  gen- 
eral heading  of  "laborers,"  either  by  general  intendment 
or  by  their  own  conception  of  the  dignity  of  their  several 
callings,  or  by  the  clearly  expressed  intention  of  the 
Legislature. 

The  Act  mifjht  be  construed,  and  an  attempt  is  now 
being  made  to  extend  its  provisions  to  the  employees  of 
an  independent  contractor,  who,  for  a  specified  sum  per 
cord,  agreed  to  deliver  wood  to  a  mine;  this,  in  spite  of 
the  fact  that  the  contractor  has  been  paid  in  full.  To  our 
minds,  it  appears  clear  that  the  title  of  the  Act  does  not, 
by  the  most  liberal  construction,  designate  or  classify  in 
any  comprehensive  manner,  or  by  such  general  terms  as 
mifijht  be  deemed  to  include  all  or  a  material   part,  the 
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beneficiaries  described  in  the  text  of  the  Act. 


B.    Property. 

The  Act  does  not  designate  in  its  title,  all,  or  a  ma- 
terial part,  of  the  property  to  be  covered,  in  addition  to 
the  property  that  conld  reasonably  be  construed  to  be  cov 
ered  by  the  word  ^^mines.-'  As  above  set  forth,  it  extends 
the  burden  to  various  other  objects  that  are  not  real  in 
their  nature,  and  to  various  interests  in  real  estate,  that 
may  not  be,  and  probably  are  not,  connected  with  the 
mine  itself,  and  which  no  reasonable  person  with  any 
knowledge  of  the  En<2rlish  lanouaoe  would  expect  to  be 
covered  by  the  word  "mine"  as  used  in  the  title  of  the 
Act,  and  which  the  Legislature  attempts  to  include  as  a 
part  of  a,  "mine"  by  enactment. 

Beinjgj  a  Legislature  of  limited  povrers.  we  do  not  be- 
lieve that  their  power  extends  to  repealino:  the  diction- 
aries or  the  Courts'  iudicial  interpretation  of  the  mean- 
luix  of  words.  The  Standard  Dictionary  defines  "mine" 
as  follows :  "  ( 1 )  .1  n  excoraHon ,  properJt/  nnderrironnd,  for 
diciqincf  out  Rome  iisefuJ  prodiirf.  as  ore,  metnJ,  or  coal. 

(2)  Any  deposit  of  such  rnateriaJ  siiitahle  for  excavat- 
inq  and  irorkituj;  as,  a  placer  mine.'- 

The  Act  attempts  to  include  as  a  part  of  a  "mine"  other 
realty,  such  as  roads,  trails,  tramways,  flumes,  ditches, 
and  pipe-lines y  some  of  which  may  or  may  not  be  realty, 
and  all  of  which  may  not  be  in  close,  or  in  any,  prox- 
imity to  the  mine;  also  buildings,  structures,  and  super- 
structures, which  may  or  may  not  be  on  the  "mine,"  and 
which  may  be,  and  many  times  are,  on  property  belong- 
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ing  to  persons  other  than  the  owner  of  the  "mine/'  or  on 
property  not  covered  by  the  lease  It  attempts  to  include 
l>roperty  that  cannot,  by  any  strained  constrnction,  be 
classed  as  anything  but  personalty,  to-wit,  dredges,  steam- 
shovels,  and  machinery,  no  mention  of  which  is  made  in 
the  title  of  the  Act. 

The  Supreme  Court  of  Idaho,  in  the  case  of  Stat^  vs. 
Coffin,  74  Pac.  H98,  syllabus  5,  vsays: 

"The  Legislature  cannot  in  the  title  of  an  act  use 
language  which,  in  the  ordinary  and  usual  acceptation 
of  the  terms  thereof,  would  imply  and  convey  one 
meaning,  and  in  the  body  of  the  act  declare  that  such 
language  means  the  reverse." 

On  page  967,  Id.,  the  Court  (juotes  Mr.  .liistice  Camp- 
bell of  the  Supreme  Court  of  Michigan  as  follows: 

"The  purpose  of  the  statute,  so  far  as  it  is  lawful, 
must  be  determined  by  its  title*  and  it  is  not  com- 
petent to  use  one  title  and  explain  in  the  body  of  the 
act  that  it  means  something  else.  The  constitutional 
rule  requiring  the  title  to  contain  the  object  of  the  act 
would  be  a  farce  if  there  was  any  power  in  the  legis- 
lature to  give  new  meaning  to  language.-' 

"The  title  of  a  legislative  act  must  be,  in  a  sense,  an 
index  to  its  subject  matter;  that  it  is  so  closely  related 
that  it  may  be  construed  so  as  to  bring  it  within  the 
body  of  the  law.  will  not  be  sufficient.'- 

Hearn   vs.   Louttit,    (Or(^^,  72  Pac   182.   133. 
Lewis  vs.   Dnnne,    fCal.).  HH  Pac.  478. 

Nothing  can   be  determiTUHl   from   th(*  act   itself  as  to 
what  particular  statutes  are  repealed- 

"Reyieals  of  statutes  by  implication  may  not  be  worked 
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piecemeal.  ■■ 

State  vs.  Mitchell,  104  Pac.  792. 
To  make  the  act  in  question  effective  there  mnst  be  a 
repeal  by  express  terms  of  lien   statutes  which  affected 
persons  other  than  laborers. 

Comp.  Laws  of  Alaska,  sec.  691. 

Northern   Pacific  Express  Co.   vs.   Metschan    (Ore.), 
90  Fed.  80. 


The  Act  is(  xo  rarfiie.  nncertaifi  and  awhirntonH  as  to 
render  it  void. 

The  laws  of  Alaska,  as  they  now  exist,  o^ive  to  persons 
doinj2j  work  on  personalty  of  the  character  therein  de- 
scribed, by  way  of  repairs,  improvements,  etc.,  a  lien 
thereon  for  services  rendered.  (See  sec.  705.  Comp.  Laws 
of  Alaska.  I      The  act  of  the  Leofislature  jrives  a   lien  on 

the  same  personalty  to  a  man  working  on  a  pipe-line,  a 
ditch,  a  road,  a  trail,  a  flume,  etc.,  beinu  constructed  per- 
haps twenty  miles  away,  or  to  a  person  cuttins:  wood  for 
some  wood-hauler.  In  the  event  of  a  conflict  between  the 
liens,  which  would  be  deemed  superior? 

The  2:eneral  mechanic's  lien  law  in  effect  in  Alaska 
when  the  act  of  the  Leirislature  went  into  effect,  and 
not  expressly  repealed,  as  it  is  not  in  conflict  with  the 
act  under  discussion,  since  it  provides  for  liens  of  others 
than  miners  and  on  other  structures:  jrives  to  laborers, 
carpenters,  etc.,  constructing  a  build  in  jr.  or  anv  other 
structure,  such  as  a  flume,  ore-bunkers,  a  boiler-house, 
etc..  a  lien  thereon  and  on  the  srround  upon  which  such 
structure  stands,  as  securitv  for  their  wa<res.      (Id.,  sec. 
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691.)  The  act  of  the  Lejijislatiire  j^ives  to  the  man  niuler- 
ground  or  the  teamster  hauling  wood  to  the  mine  a  lien 
thereon  also.  In  the  event  of  a  conflict  of  liens,  how 
shall  their  priority  be  determined? 

Section  1  of  the  Act  in  question  gives  a  lien  to  all  of 
the  beneficiaries  named  therein  on,  among  other  things, 
all  of  the  mineral  products  extracted  from  the  ground. 
The  latter  part  of  section  3  of  the  Act  limits  the  lien  on 
the  mineral  products  to  those  performing  labor  when  the 
ground  is  worked  by  a  lessee.  The  latter  part  of  section 
5  of  the  Act  then  provides  in  substance  that  the  lien  of 
<(]!  of  the  claimants  under  the  act  upon  the  mineral  prod- 
ucts shall  be  superior  to  all  other  liens  or  claims.  VVliich 
section  shall  prevail?  Who  can  ascertain  from  reading  the 
Act  which  of  the  beneficiaries  named  therein  would  liave 
a  lien  on  the  mineral  products  if  the  ground  is  worktni 
by  a  lessee? 

The  list  of  conflicts  and  inconsistencies  might  be  ex- 
tended indefinitely,  and  the  foregoing  are  given  merely 
as  illustrative  of  the  hopeless  confusion  that  has  arisen 
by  reason  of  the  ambiguous  language  used  and  the  in- 
definiteness  and  uncertainty  of  the  act  in  question ;  an 
ambiguity  and  uncertainty  that,  to  our  minds,  renders  it 
entirely  void. 

The  Act  also  attempts  to  cover  the  mineral  products 
extracted  from  the  earth,  without  mentioning  them  in 
the   title. 


C.    Contractual  Rigfhts. 

It  attempts  to  regulate  the  acts  and  alter  the  rights 
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and  remedies  of  vendees,  mortgagees,  etc..  witliont  men- 
tionino^  them  in  the  title,  and  to  make  their  vested  con- 
tractual rights  subordinate  to  liens  acquired  subsequent 
to  the  vesting  of  those  rights. 

No  mention  is  made  in  the  title  in  regard  to  the  changes 
proposed  in  the  recording  laws  as  then  in  force  in  Alas- 
ka, although  the  Act  requires  the  recording  of  leases, 
which  theretx)fore  were  not  necessarily  required  to  be 
recorded,  and  nothing  in  the  title  of  the  Act  would  put 
any  person  on  his  guard  in  that  respect. 

We  are  well  aware  of  the  various  decisions  of  the 
Courts  which  declare  that,  if  a  void  part  of  an  act  can  be 
separated  from  the  valid  part,  and  the  valid  part  presents 
anything  like  a  symmetrical  whole,  capable  of  being  in- 
telligently interpreted  and  enforced,  then  the  valid  part 
would  be  upheld.  Sutherland  on  Stat.  Constr.,  (2  ed., 
p.  581),  sec.  299. 

Oooley's  Constitutional  Limitations.  (7th  ed.).  p.  312, 
expresses  the  rule  as  permitting  the  upholding  of  the 
valid  portion  of  the  law  if,  after  eliminating  the  void 
part,  it  would  ^Heove  a  complete  and  fienmhle  enactment 
which  ifi  capable  of  heinr/  erecnted.''  But,  after  diligent 
effort,  we  are  unable  to  segregate  from  the  mass  of  in- 
consistent, contradictory,  and  vague  provisions,  any  ap- 
preciable y)art  on  any  one  subject  that  could  be  fairly 
declared  to  be  an  intelligible,  complete,  concrete  expres- 
sion of  the  legislative  will,  and  there  are  no  means  pro- 
vided for  "executing'*  the  act. 

Consistent  with  the  rule  above  stated  and  equally 
important  and  particularly  applicable  to  the  case  at  bar 
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is  the  other  rale  laid  down  in  Sutherland,  Stat.  Constr., 

sec  297,  Vol.  1,  pages  579-580: 

"It  may  be  laid  down  generally  as  a  sound  propo- 
sition that  one  part  of  a  statute  can  not  be  declared 
void  and  leave  any  other  part  in  force,  unless  the  stat- 
ute is  so  composite,  consisting  of  such  separable 
parts,  that,  when  the  void  part  is  eliminated,  another 
living,  tangible  part  remains,  capable,  by  its  own  terms, 
of  being  carried  into  effect  consistently  Avith  the  intent 
of  the  legislature  which  enacted  it,  in  connection  with 
the  void  part.'-  "If  the  legislative  purpose  as  ex- 
pressed in  the  valid  portions  of  the  act  can  be  accom- 
plished independently  of  the  unconstitutional  portion 
mxl  corisulerinr/  the  entire  net,  it  car)  not  he  said  that 
the  lef/iMatare  (rontd  not  hare  passed  the  valid  portion 
had  it  been  known  that  the  invalid  portion  wast  fait, 
effect  will  be  given  to  so  much  as  is  good.''  (Citing 
English  vs.  State,  31  Fla.,  340,  12  So.  689). 

"On  the  other  hand,  if  it  is  ohvions  that  thr  ferfis- 
latnre  did  not  intend  that  any  part  shonld  have  ef- 
fect, a 71  less  thr  trhoie.  inehtdina  the  part  held  void, 
shonld  operate,  then  holding  a  part  void  inralidates  the 
entire  statute/'  "If  all  the  provisions  of  an  act  are  so 
interwoven  as  to  be  incapable  of  distinct  separation, 
or  are  of  snch  a  character  that  it  ca)i  not  he  said  that 
the  legislature  intended  that  the  valid  part  should  he 
enforced  if  the  other  parts  fair,  the  entire  lair  irill  he 
held  to  he  invalid/'  (Titing  35  At).,  787;  37  Atl.,  949). 
"If  the  obnoxious  section  or  part  is  of  such  import 
that  the  other  sections  or  parts  without  it  would  cause 
results  not  contemplated  or  desired  by  the  legislature, 
then  the  entire  statute  must  be  held  inoperative." 
(riting  Connolly  vs.  Union  Sewer  Pipe  Co.,  134  IT.  S., 
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540-565,  22  S.  (\  K.,  431,  40  L.  Ed.,  679.) 
Applying  the  foregoing  rule   to  the  case  at  bar,   the 
situation  is  this: 

(a)  Before  the  passage  of  the  Act  in  question,  sec- 
tions 691-692  of  the  Compiled  Laws  of  Alaska,  hereinbe- 
fore quoted,  were  in  force  in  Alaska,  giving  mechanics, 
artisans,  machinists,  builders,  contractors,  lumber  mer- 
chants, laborers,  teamsters,  draymen,  and  ''other  persons'' 

(which  has  been  held  to  include  miners)  a  lien  on  the 
mine  itself  or  a  "structure''  thereon  (as  defined  in  s<^c. 
703,  Supra)  for  their  wages  for  services  rendered,  and 
for  the  value  of  supplies  furnished,  always  presunung 
that  non-liability  notices  hav(^  not  be(Mi  posted. 

(b)  The  dump  lien  law  (Compiled  Laws  of  Alaska, 
sec.  164,  36  Stat.  L.  p.  848)  gave  miners,  laborers,  r»>v)\s, 
engineers,  firemen,  AAOodcutters,  and  wood-haulers  a  lien 
on  the  ''winter  dump,"  or  any  dump  of  mineral-bearing 
earth  and  gravel  produced  in  whole  or  in  part  by  their 
labor,  as  well  as  on  all  the  mineral  products  when  cleaned 
up  and  separated  from  the  gravel  and  earth,  and  gave 
their  lievs  precedence  over  (fH  mortgages^  attachments, 
and  other  encumhrances. 

(c)  Persons  performing  labor  upon,  or  who  should 
make,  alter,  or  repair  any  machinery,  had  their  lien 
thereon,  with  the  right  to  hold  possession  thereof  as  se- 
curity therefor.      (Compiled  Laws  of  Alaska,  sec.  705.) 

(d)  Freighters  who  transport  any  personal  pro])erty, 
such  as  wood,  at  the  request  of  the  owners,  had  a  lien 
thereon   for  their  charges.     (Id.,   Sec.    706.) 

(e)  Pervsons    (woodcutters)    securing  saw-logs,   spars. 
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piles,  or  other  timber  had  a  lien  thereon  for  services  ren- 
dered.   (Id.,  sec.  709.) 

<f)  Liens  provided  for  under  the  general  mechanic's 
lien  law  were  superior  to  prior  executed  mortgajijes,  at- 
tachments, and  other  incumbrances,  not  recorded  when  the 
labor  was  commencd  and  to  all  subsequently  acquired 
liens  (id.,  sec.  f)93 ),  the  act  containing:  a  savins^  clause  to 
protect  existing  contracts  at  the  time  of  its  passage.  (Id., 
sec.  704). 

(0)  Liens  provided  for  under  the  ^Vluni])  lien  law" 
were  superior  to  all  encumbrances  on  the  dump  and  its 
mineral  products,  with  a  saving  clause  to  protect  existing 
rights.    (  See  citations  above. ) 

Rearing  in  mind  thp  foregoing  existing  lien  laws,  it  is 
obvious  that  the  intent  of  the  legislature  Avas  to  f^h;inge 
such  law^s,  and  the  changes  they  desired  to  make  jre  l)'»st 
ascertained  by  considering  the  new  law  passed  by  i  tumji 
now  under  discussion,  and  therefrom  Ave  find  the  follow- 
ing proposed  changes : 

(1)  An  increase  in  the  scope  of  the  Act  as  to  the 
property  covered:  to-wit:  (a)  realtii  such  as  trails, 
ditches,  pipe-lines,  roads,  flumes,  tramwavs,  structures, 
etc,  not  necessarily  on  the  mive  being  worked  and  (b) 
pergonal  property,  such  as  dredges,  steam-shovels,  mills, 
reduction  works,  and  any  machinery  used  in  connection 
with  the  industrv,  part  or  all  of  which  might  not  be  on 
any  part  of  the  mine  proper. 

(2)  An  increase  in  the  number  and  character  of  the 
heneficiaries  who  were  to  have  a  lien  on  the  mine;  to-wit: 
fa)      woodcutters,     teamsters,     ])ackers,     dredge-masters. 
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and  a  number  of  others,  who  had  therefore  had  a  ris^ht 
to  specific  liens  on  the  particular  article  upon  which  they 
performed  their  labor;  and  (b)  persons  workinsr  on 
ditches,  pipe-lines,  roads,  trails,  tramways,  in  mills,  etc., 
who  formerly  had  no  lien  on  the  mine  itself. 

(3)  It  required  the  recordation   of  lea.ses. 

(4)  It  required  chans^es  in  the  notices  of  non-liability. 

(5)  It  subrogated  existinc:  contracts  to  the  riirhts  uf 
lien-claimants. 

(6)  It  attempted  to  extend  to  the  mineral  extracted 
from  quartz-claims  the  provisions  theretofore  applicable 
to  placer-claims  only,  as  provided  in  the  "dump  lien  law'' 
above  referred  to. 

(7)  It  extended  the  ri^ht  to  acquire  a  lien  for  labor 
performed  in  carryinir  on  actual  mininq  operations,  where- 
by the  very  essence  and  substance  of  tbe  mine  i«  taken 
away,  as  distino^iished  from  prospecfin<i  and  developmenf 
work. 

As  heretofore  demonstrated,  the  .Act.  to  onr  i^iinrls.  is; 
void,  so  far  as  the  first  six  chano-es  above  onnmerate: 
are  concerned;  either  because  of  the  defective  tirlr\  or  be- 
cause the  Act  embraces  more  than  one  subject :  or  be- 
cause of  it  beino  in  violation  of  section  10  of  article  1 
of  the  Constitution  of  the  United  States,  or  in  violation 
of  the  Fifth  amendment  to  the  Constitution,  or  becatise 
of  beinjo:  retroactive  and  retrospective  in  its  action,  as 
hereinafter  discussed. 

If  onr  conclusions  are  corre^-t  and   if  the  seventh  pro 
posed    chan![>:e   above    set    forth    is    valid,    then    the    non- 
liability  notices   posted    by    the   appellants   in    this   case 
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would  protect  their  interests  in  the  ground;  and  further- 
more, it  is  obvious  that  the  act  wouhi  not  have  been 
passed  for  that  purpose  alone.  The  dump  lien  law,  here- 
tofore referred  to,  already  covers  the  subject  to  a  limited 
extent. 

Reasoning;  from  the  foreooinji  and  applying  the  rule  laid 
down  in  section  301  of  Sutherland  on  Statutory  Con- 
struction, ^^ Where  all  the  proi'tMOtis  of  an  act  are  connect- 
ed a.H  parts  of  a  siiufJe  scheme,  the  incidental  or  depend- 
ent pi'orisioHS  must  fall  irith  the  failure  of  the  main  pur- 
pose,'- no  other  conclusion  could  be  reached  than  that  the 
enactment  into  Ihav  of  the  roid  portion  of  the  statute  in 
question  was  the  moving,  if  not  the  sole  reason,  for  its  en- 
actment, and  had  it  not  been  desired  to  enact  the  void  por- 
tions, no  law  would  have  been  passed.  The  valid  portions, 
if  any  there  be,  obviously  would  not  have  been  enacted 
alone,  as  the  subject  was  already  treated  and  covered  by 
existing  laws.  Sutherland  on  Statutory  Construction,  2 
ed.,  sees.  301.  302,  303,  305,  307,  and  cases  there  cited. 

"Where  one  portion  of  an  act  has  been  declared  un- 
constitutional or  void,  the  presumptions  are  generally 
against  the  balance  being  allow^ed  to  stand  as  an  inde- 
pendent act."  Skagit  County  vs.  Stiles,  (Wash.)  ,39 
Pac,  116;  Sutherland  on  Stat.  Constr.,  2  ed.,  vol.  1, 
]>.  583,  sec.  297. 

Did  it  purport  to  be  an  amendatory  act,  some  of  its 
provisions  might  be  more  readily  interpreted  and  some  of 
its  glaring  inconsistc^ncies  might  l>e  glossed  over,  as  other 
provisions  of  the  amended  act,  not  repealed,  might  be 
referred  to  to  suggest   the  general   thought   of  the  legis- 
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lature.  Rut  even  this  staff  is  not  provided,  and,  after 
carefully  studying  the  aet,  the  only  concrete  impression 
left  on  the  reader's  mind,  from  which  he  would  be  en- 
abled to  visualize  the  collective  thought  of  the  legis- 
lature, would  be  that  they  were  endeavorinc;  to  crystalize 
into  law  the  sentiment  that  neither  the  Constitution,  the 
laws  of  the  United  States,  nor  the  Oroanic  Act  were  ever 
intended  to  apply  to  labor  letifislation. 


3.  The  Act  is  an  independent  Act  and  as  such  is 
incomplete  and  fails  to  provide  amy  procedure  for 
vesting  the  lien  or  foreclosing  it. 

The  Act  purports  to  be  an  independent  act.  and  does 
not  derive  virility  from  any  other  act  now  in  existence. 
and  every  provision  in  conflict  therewith  is  expressly  re- 
pealed. For  its  wordinji  it  borrows  some,  but  not  all,  of 
the  provisions  of  the  general  mechanic's  lien  law  in  force 
in  Alaska  when  this  Act  was  enacted.  (Comp.  Laws  of 
Alaska,  sec.  694).  P>y  its  general  provisions  it  attempts, 
ineffectually,  however  (104  Pac.  792,  supra),  to  repeal 
a  part  of  said  Act,  but  does  not  borroAV  any  of  the  pro 
visions  for  vesting*  the  lien  or  enforcincj  the  same.  The 
generator  is  there  without  the  power  to  make  it  "o.  or 
any  means  for  conducting  the  energy  after  it  is  created. 
If  we  borrow  the  power  to  bring  the  lien  into  force, 
to-wit:  the  provisions  of  the  old  law  about  the  time  and 
manner  of  creating  a  lien  by  filing  notice  of  lien.  etc. — 
[the  provisions  of  which  are  not  applicable  to  the  whole 
of  this  Act,  two  separate  methods  being  provided,  one  un- 
der the  general  lien  law  and  another  under  the  *'dump 
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lien  law,--  essentially  differini^  from  each  other], — even 
then  the  machine  is  not  complete,  and  to  utilize  the  en- 
ergy so  created  we  must  borrow  again  from  the  general 
equitable  powers  of  the  courts  of  equity  the  general  prin- 
ciples relative  to  the  foreclosure  of  liens,  all  of  which 
must  be  added  to  this  Act  presumed  to  be  complete  in 
itself. 

The  latter  part  of  Sec.  1  of  the  Act  declares  a  lien  shall 
attach  to  all  the  gold,  gold  dust,  and  other  precious  min- 
erals, etc.  (xolrl  or  gold  dust  sold  in  good  faith,  in  the 
due  course  of  business,  for  full  value,  to  a  banker  or 
merchant,  or  used  as  a  medium  of  exchange,  or  delivered 
to  a  United  States  postoffice,  or  to  an  exy)ress  company 
for  transportation,  is  apparently  still  subject  to  the  lien. 
There  are  no  means  indicated  for  impressing  it  with  the 
lien  and  no  time  limit  within  which  the  lien  could  be 
filed.  It  might  readily  be  argued  that,  if  the  purchaser 
commingled  it  with  other  gold  dust,  not  likewise  tainted 
with  the  lien,  the  whole  mass  would  be  subject  to  a  lien 
wherever  it  was  found  and  that  for  an  indefinite^  time:  the 
manner  of  acquiring  and  enforcing  the  lien  being  by  the 
legislature  cheerfully  shifted  to  the  shoulders  of  the 
Pourts.  attorneys,  and  litigants. 

The  trial  Court  recognized  the  Act  as  being  a  separate, 
independent  act,  by  refusing  to  allow  attorneys'  fees  or 
costs  of  x>reparing  and  filing  the  liens,  as  provided  by  the 
general  niechani<*'s  lien  law  of  Alaska.  The  Act  itself  has 
no  provisions  in  i-egard  to  filing  liens,  hnt  the  (\nirt  held 
that  it  was  necessan^  to  file  a  lien  in  order  to  burden  the 
land  with   the  lien,  and   the  only   possible  means  of  up 
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holding  them  in  any  way  was  to  borrow  from  the  general 
mechanic's  lien  law  the  provisions  relative  to  the  filing 
of  liens.  Objections  to  the  introduction  of  the  liens  in 
evidence  were  overruled ;  defendants'  motion  to  strike  the 
liens  as  exhibits  from  the  files  was  denied  (Ass.  of  Er- 
ror II).  All  the  rulings  of  the  Tourt  indicated  his  con- 
viction that  to  uphold  the  Act  in  any  particular  he  con- 
sidered it  absolutely  necessary  to  borrow  the  provisions 
of  the  general  mechanic's  lien  law  so  far  as  thev  related 
to  filing  of  liens.  If  this  was  permissible,  to  have  been 
consistent  he  should  have  borrowed  the  other  provisions 
relative  to  attorneys'  fees  and  costs  and  allowed  them 
as  part  of  the  judgment.  The  rulings  are  inconsistent 
and  one  of  them  must  be  erroneous. 

He  frankly  stated  that  he  didn't  know  what  the  law 
meant,  and  attorneys  for  appellant  iheerfully  a^'knowl- 
edge  a  similar  state  of  mind. 


4  and  5.  The  act  impairs  tiie  obligations  of  exist- 
ing contracts  and  is  in  violation  of  section  10  of 
article  I  of  the  Constitution  of  the  United  States 
and  is  retrospective  and  retroactive. 

Prior  to  the  time  the  act  in  (|uestion  went  into  c<To<'t. 
a  mortgage  on  a  mining  claim  and  its  output,  properlv 
eecuted  and  recorded,  if  made  in  good  faith  for  a  valid 
consideration,  was  absolutely  good  as  against  all  the 
world,  even  against  a  mechanic's  lien,  if  re<-orde(l  prior 
to  work  being  commenced  by  the  lien-claimants  on  the 
property  so  encumbered  (Comp.  Laws  of  Alaska,  sec. 
69/5).  save  and  except  in  regard  to  valuable  minerals  in 
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dumps  of  lipoid- bearing  travel,  taken  out  of  a  placer  mine 
and  remainino  unwashed  when  the  lien  was  filed.  ( Id., 
sees.  162-174.  Act  of  Congress,  25  June,  1910,  36  Stat. 
L.  848-851.) 

The  last  named  act,  however,  provides:  ^'Tliis  prefer- 
ence (priority  over  mortgages,  deeds,  bills  of  sale,  etc.) 
Hhall  not  apply  to  any  such  deed,  wortf/ape,  hill  of  sale,  at- 
tachment,  conveyance,  or  other  claim  given  in  rjood  faith 
and  for  ralne  priar  to  the  approval  of  this  act.'' 

After  30  July,  1913,  all  such  existing  mortgages,  deeds, 
bills  of  sale,  conveyances,  etc.,  whether  held  by  residents 
or  non-residents,  were  void  as  against  a  laborer's  claim, 
regardless  of  whether  the  laborer  had  actual  notice  there- 
of or  constructive  notice  by  reason  of  their  recordation  as 
provided  by  law,  unless  the  mortfjagee  posted  notice  on 
the  claim  covered  by  the  mortgage,  containing  the  "date 
and  amount  of  the  mortgage,  the  volume  and  page  where 
recorded,  and  a  description  of  the  property  mortgaged," 
etc.     (Act,  sec.  5). 

If  a  mortgagee  did  not  know  that  work  was  being 
performed  on  the  claim  and  had  no  opportnnity  to  pro- 
tect his  mortga^j^e  interest,  an  operator,  by  defaulting  in 
his  payments,  could  cause  liens  to  be  filed,  and  his  con- 
tract of  mortgage  would  become  null  and  void.  If  he 
learned  that  work  was  being  done  on  the  ground  s(weral 
months  after  it  had  actually  commenced  and  he  then 
hastened  to  post  his  notices;  yet  all  labor  done  before  such 
postini*'  had  priority  over  his  mortgage. 

The  general  mechanic-s  lien  law  in  force  in  Alaska  prior 
to  30  July,  1913.  and  probably  now  in  effect,  provides  that 
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the  owner  of  a  claim  has  three  days  after  he  lenrns-  that 
work  is  being  performed  on  the  claim,  to  protect  himself 
by  posting  non-liability  notices.  (Tomp.  Laws  of  Alaska, 
sec.  694),  and  the  interest  of  a  mortgagee  is  amply  pro- 
tected by  having  his  mortgage  recorded  before  the  work 
commences.    (Id.  694). 

As  a  further  proof  of  the  inconsistency  and  incongruity 
of  the  Act,  we  desire  to  call  the  Court's  attention  to  the 
fact  that  paragraph  4  of  said  Act  gives  the  lien  of  the  per- 
sons named  therein  as  beneficiaries  priority  over  all  mort- 
gages on  the  "mine,  mining  claim,  or  other  property.''  The 
first  portion  of  section  5  of  the  Act  permits  the  holder  of 
the  mortgage  to  protect  his  interest  by  posting  notices, 
etc.,  but  the  latter  portion  of  section  5  enables  the  lien 
claimant  to  reach  forth  and  take  away  the  substance, 
while  leaving  the  mortgagee  the  shadow,  for  it  provides: 

"The  provisions  in  this  act  as  to  the  priority  of  liens 
herein  mentioned  shall  not  apply  to  any  leasehold  in- 
terest or  t-o  the  ore,  earth,  gravel,  sand,  gold,  gold 
dust,  or  other  precious  minerals,  extracted  from  any 
mine,  lode,  mining  claim,  deposit,  shaft,  tun- 
nel, incline,  adit,  drift,  or  other  excavation,  by  any 
lessee  or  lessees  or  other  person  or  persons  not  the 
owner  of  such  property;  and  such  lien  shall  be  prior 
to  and  preferred  over  any  deed,  nnortgage,  attachment, 
or  any  lien  whatsoever,  whether  the  same  was  given 
or  made  prior  to  the  performance  of  such  labor  or 
not. 

It  is  not  provided  that  the  lessees'  sJntrr  or  /^ereentac/e 
shall  be  taken,  but  all  the  valuable  minerals,  metals,  etc., 
whether    mortgaged    or    assigned    or    not.    regardless    of 
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the  fompliance  or  non-compliance  by  the  owner  of  the 
mortgajje  with  the  provisions  of  the  act  relative  to  the 
postinu:  of  non-liability  notices.  For  fear  they  had  over- 
looked somethino',  the  leijislatnre,  impliedly  at  least, 
invests  the  gravel,  sand,  rock,  and  earth  with  the  at- 
tributes of  "vahiable  mineraP',  and  ogives  them  to  the 
lien  claimant  also. 

The  law  is  evidently  conceived  in  ignorance  of  exist- 
ing: law  and  embodied  in  the  laws  of  Alaska  without 
any  attempt  to  harmonize  it  with  other  provisions  of 
the  C'ode,  or  m  recoijnition  of  any  principle  of  equity  or 
fair-deal inii.  Tt  unblushinoly  in^nores  existinji'  contractual 
ri,2:hts,  and  contains  no  saviniL*:  clause  to  protect  those 
who  had,  in  p:ood  faith,  entered  into  contracts  with 
others,  when  their  contractual  ri lights  are  fixed  by  exist- 
ing laws.  Owners  of  property  pledging  or  encumbering 
the  same  in  satisfaction  of  their  obligations  are  deprived 
of  the  means  to  pay  their  indebtedness.  The  rights  of 
mortgagees  or  assignees  who  have  advanced  money  on 
mining  property  and  as  security  have  taken  liens  upon 
or  assignments  from  the  owners  or  lessors  of  their  por- 
tion of  the  output,  are  deprived  of  their  security.  The 
seventh  son  of  a  seventh  son,  gifted  with  tlie  power  of 
prophecy,  never  would  have  anticipated  such  action  on 
the  part  of  the  legislature,  and  the  mine-owners,  mer- 
chants, and  bankers  of  Alaska,  who  believed  their  con- 
tracts, solemnly  entered  into,  whereby  their  rights  would 
be  recognized  and  protected  under  the  provisions  of  the 
then  existing  laws,  now  find,  to  their  sorrow,  that  every 
principle  of  law  that  stands  in   the   way  of  the  laborer 
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must   be   made  subservient   to   the   whims   of   the   legis- 
lature. 


The  Act  of  the  Alaska  Legislature  imposed  addi- 
tional duties  on  the  Lessor  and  divested  it  of  rights 
already  vested. 

The  lease  to  Spalding  and  his  associates  was  executed 
when  they  first  went  to  work  upon  the  ground  about 
13  May  1912  (Trans.  P.  251).  Congress,  which  then 
legislated  for  the  Territory  of  Alaska,  had  imposed  but 
one  condition  upon  the  owner  of  the  grouncl  to  preserve 
his  property  from  liens,  and  had  in  effect  contracted 
with  such  owner  that,  if  he  would  post  upon  the  ground 
a  notice,  in  a  public  place,  disclaiming  any  responsi- 
bility (Com.  L.  of  A.  sec.  694),  his  ground  should  not 
thereafter  become  liable  for  any  indebtedness  contracted 
by  the  lessee.  Lessors  doubtless  had  this  in  mind  at 
the  time  said  lease  was  executed,  and  relied  thereon, 
and  took  the  necessary  steps  to  protect  themselves  from 
lessee's  liabilities. 

It  has  been  repeatedly  held  that  an  act  is  in  impair- 
ment of  a  contract  when  it  deprives  one  of  the  bene- 
ficiaries under  the  contract  of  a  right  that  he  then  had, 
or  if  it  renders  the  enforcement  of  his  right  more 
burdensome,  or  takes  away  from  him  any  benefit,  how- 
ever minute,  that  might  have  accrued  to  him  under  his 
contract  as  it  stood  at  the  time  of  its  (Execution. 

"Any  deviation  from  the  terms  by  ])ostpor)iim  or 
accelerating  the  period  of  })erforman(e  which  it  in-e- 
scribes,   imposing  conditiows   not   PxnrrsstMl    t!i<i(^lfi.   oi- 
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dispensing:  with  those  which  are,  however  minute  or 
apparently  immaterial  in  their  effect  upon  the  parties, 
impairs  its  oblioation."  Sutherland  Stat.  <\m.  sec.  663, 
citinji 

Green  vs.  P>ibble,  8  Wheat.  85,  5  T..  Ed.  547. 

Planters  Bank  vs.  Sharp,  6  How.  301-329,  12  L.  Ed. 

447. 

"NothinjD  is  more  material  to  the  obligation  of  a 
contract  than  the  means  of  its  enforcement.  The 
ideas  of  validity  and  remedy  are  inseparable,  and  both 
are  parts  of  the  obli.ojation  which  is  guaranteed  by  the 
constitution  against  impairment.  If  legislation  'tends 
to  postpone  or  retard  the  enforcement  of  the  contract 
the  obligation  of  the  latter  is  to  that  extent  weakened.'  " 
Id.,  sec.  665. 

"Since  the  prohibition  as  to  the  impairment  of  the 
obligation  of  contracts  is  absolute,  the  amount  and 
extent  of  the  impairment  is  immaterial." 

6  Ruling  rase  Law,  sec.  319. 
Farrington  vs.  Tennessee,  95  U.  S.  679,  24  L.  Ed.  558. 

"Any  act,  therefore,  which  changes  the  expressed 
intention  of  the  parties  to  a  contract,  or  such  as  re- 
suits  from  their  stipulations,  is  held  to  impair  its 
validity,  and  it  is  immaterial  as  to  the  degree  or  nature 
of  the  change,  whether  it  relates  to  its  validity,  con- 
struction, duration,  discharge,  or  the  evidence  of  the 
contract;  in  all  cases  the  conclusion  is  the  same.'* 
(Italics  ours.) 

6  R.  (\   L.,  sec.  310,  and  cases  there  cited. 

The  general   princij)lc   is  aptly   stated    in    (>    R.    (\    L., 
sec.  334,  as  follows: 
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"The  «eneral  principle  is  that  the  legislature  has 
power  to  take  away  by  statute  that  which  has  been 
given  by  statute,  except  when  to  do  so  Avould  obviously 
amount  to  the  impairment  of  a  vested  riu^ht." 

The  owners  of  the  ground  had  a  vested  right  to  keep 
their  ground  free  from  liens  by  strictly  complying  with 
the  law  as  it  existed  at  the  time  said  contract  was  made, 
and  in  the  original  lease,  the  terms  of  which  were  in 
force  by  oral  extension  during  the  time  plaintiff  and  his 
assignors  were  working  on  the  ground,  lessee  has  con- 
tracted to  keep  posted  three  notices  good  under  the  then 
existing  law.     (Par.  10  of  Lease,  Trans,  p.  212.1 

*^The  repeal  of  a.  law  which  constitutes  a  contract  is 
an  impairment  of  its  obligation.'' 
6  R.  r.  L.,  sec.  318,  citing 

Carondelet  Canal  etc.   Co.   vs.    Louisiana,  238   U.   S, 
362,  34  S.  rt.  627. 
In  treating  the  tests  of  impairment  of  contract,   in   6 
R.  C.  L.,  sec.  318,  it  is  said: 

"The  obligation  of  a  contract  is  impaired  by  a 
statute  which  alters  its(  terms  hi/  imposing  nev  con- 
ditions, or  dispensing  with  conditions,  or  which  (idd< 
new  duties,  or  releases  or  lessens  any  part  of  the  con- 
tract obligation,  or  snhstantiallii  defeats  its  end.  Tt 
may  also  be  stated  that  a  constitutional  provision  i« 
considered  as  rendering  void  any  statute  which  is  re- 
trospective and  which  destroys  a  vested  right  of  action 
arising  ex  contractu."'  ?>ee  ruling  cases  there  cited. 
Conforwinr/  to  an   existinrf  lair  is  a  contract  and  that 

law  entered  into  the  co7itraet  and  became  a  part  thereof 

at  the  time  same  was  made. 
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^H^'on  form  able  to  the  well  established   rule  that  the 
laws  which  subsist  at  the  time  and  place  of  making  the 
contract  enter  into  and  form  a  part  of  it,  as  if  they 
were  expressly  referred  to  or  incorporated  in  its  terms, 
the  obligation  of  a  contract  is  measured  by  the  standard 
of  the  laws  in  force  at  the  time  it  was  entered  into, 
and  its  performanc(^  is  to  be  regulated  by   the   terms 
and  rules  whi<'h  they  prescribe." 
6  R.  (\  L.  sec.  314,  citing 
2  How.  608,   [11    U.   S.    (L.    Ed.  i    397.] 
139  F^ed.  Ill,   [71   C.  C.  A.  199,  1  L.  R.  A.    (N.  S.) 

1171.1 
11   So.  97,   [16  L.  K.  A.  30S,  30  A.  ^^.  K.  95.] 
17  Atl.  405,  [4  L.  R.  A.  348,  10  A.  S.  R.  266.] 
106  N.  W.  566,  [4  L.  R.  A.   ( N.  S. )   1074,  125  A.  S. 

R.  574,  91  Am.  Dec.  262.] 
2  How.  608.    [11    U.  S.    (L.  Ed.  I    397.] 
1  S.  E.  80,   [98  Am.  Dec.  397,  7  Am.  Rep.  23.] 
19  Wash.  207,  [53  Pac.  53,  4  L.  R.  A.  815.] 
*n'here    can    be    no    other    standard    by    which    to 
ascertain  the  extent  of  the  obligation  than  that  which 
the  terms  of  the  contract  indicate,  according  to  their 
settled  legal  meaning-  when  it  becomes  consummated, 
the  existing  law  defines  the  duty  and   the  right,  com- 
pels  one   party   to   perform    the   thing   contracted    for 
and  gives  the  other  a  right  to  enforce  the  ])erformance 
by  the  remedies  then  in  force. 

'^The  law  which  thns  establishes  the  obligation  of  a 
contract  is  not  general  or  nniversal  law,  but  the  law 
of  the  jnrisdiction   in  reference  to  which  the  contract 
is  made."    (6  R.  C.  L.  314,  and  cases  cited.) 
Measiirefl    bv    the   standard    al)ove   set    forth,    which    is 
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supported  by  a  number  of  excellent  authorities,  the 
right  to  keep  its  ground  free  from  liens  by  posting  not 
three y  but  one,  notice  upon  the  ground  was  a  part  of  the 
contract  entered  into  by  the  Reliance  Mining  Company 
upon  the  date  the  lease  was  made,  and  any  attempt  on 
the  part  of  the  legislature  of  the  Territory  of  Alaska  to 
abridge  that  right  was  an  impairment  of  an  existing 
contract,  and  as  such  was  void. 

We  recognize  the  fact  that  Congress  is  not  bound  by 
the  provisions  of  subdivision  10  of  article  1  of  the  Con- 
stitution of  the  United  i^tates.  which  prohibits  States 
from  passing  any  act  that  impairs  the  validity  of  con- 
tracts, etc.,  (Evans-Snider-Tluel  Co.  vs.  MeFadden,  105 
Fed.  293,)  and  we  believe  that  the  h^gishitnre  of  the 
Territory  of  Alaska  overlooked  that  fact  in  preparing 
the  act  in  ({uestion.  It  was  doubtless  modeled,  to  a  cer- 
tain extent,  after  other  acts  passed  by  Congress  for 
Alaska,  but  much  broader  in  its  scope  and  more  stringent 
in  its  provisions,  and  without  any  saving  clause  exempt- 
ing existing  contracts  from  the  operation  thereof. 

We  believe  the  same  difficulty  arose  in  regard  to  the 
title  of  the  act,  as  the  various  acts  passed  by  Congress 
in  regard  to  mechanic's  liens  had  brief  titles,  although 
more  comprehensive  than  the  title  to  the  act  in  (juestion. 
Congress  is  not  restricted  to  treating  but  one  subject 
in  an  act,  nor  is  the  subject  or  subjects  treated  therein 
required  to  be  set  forth  in  its  title,  and,  as  the  mechanic's 
lien  laws  passed  by  Congress  for  Alaska  dealt  with  more 
than  one  subject,  which  were  not  expressed  in  their  titles, 
the    Alaska    legislature    doubtless    followed    in    part    the 
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same  form,  (as  the  lien  laws  for  Alaska  passed  by  Con- 
gress had  been  upheld,)  overlooking  the  prohibition  con- 
tained in  section  8  of  the  Organic  Act,  which  provides 
^^No  law  shall  embrace  more  than  one  subject,  which  shall 
be  expressed  in  its  title." 


The  prohibitions  of  sec.  10  art.  I  of  the  Constitu- 
tion of  the  United  States  apply  to  Territories  as 
well  as  States. 

That  tlip  prohibitions  ngainst  ^tate-'^  passing  laws  in 
impairnjent  of  a  contract  means  also  to  include  Terri- 
tories, see  National  r»ank  of  Commerce  vs.  Jones,  18  Okl. 
555,  11  A.  &  K.  Annot  Cases,  p.  1041,  ])articularly  p. 
1043,  where  it  says: 

''The  Constitution  of  the  ITnited  States,  which  is  the 
supreme  and  paramount  law  of  the  land,  and  controll- 
ing upon  all  bodies  either  legislative  or  judicial,  and 
within  the  Terriforie.^,  in  article  1,  section  10,  provides: 
*No  State  shall  pass  any  law  impairing  the  obligation 
of  contracts,'  and  by  the  provisions  of  the  Organic 
Act  this  provision  of  the  Constitution,  as  well  as  all 
other  not  locallv  ina])plicabble.  is  to  be  in  foi^e  in  this 
Territory.  (See  Organic  Act,  sec.  28^.  An  act  of  the 
legislature  which  seeks  \n  impair  the  obligations  of  a 
contract,  or  to  impair  or  destroy  vested  property 
rights,  is  unconstitutional  and  void.-' 

This  decision  was  rendered  bv  the  Okhihoma  Supreme 
Court  the  same  year  Oklahoma  was  admitted  to  state- 
hood, but  the  right  of  action  accrued  prior  to  its  admis- 
sion to  statehood  and  the  o]>inion  dealt  with  an  act  of 
the  tPrritoriffJ  leiiislature  of  Oklahoma. 
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Section  3  of  the  Alaska  Organic  Act  passed  by  Con- 
gress and  approved  24  August  1912  provides  in  part  as 
follows : 

"The  Constitution  of  the  United  States  and  all  the 
laws  thereof  which  are  not  locally  inapplicable  shall 
have  the  same  force  and  effect  within  the  said  Terri- 
tory as  elsewhere  in  the  United  States." 

We  deem  the  foregoing  proposition  self-evident,  but 
cite  authority  thereon  for  the  reason  that  the  Courts 
have  held,  on  questions  of  diverse  citizenship  that  the 
word  "States'^  as  used  in  the  Constitution  does  v,ot  mean 
"Territories.^' 


6.  The  act  is  in  violation  of  the  5th  amendment 
to  the  Constitution  of  the  United  States. 

The  act  provides  for  liens  on  roads,  tramways,  trails, 
pipe-lines,  flumes,  ditches,  structures,  or  superstructures, 
etc.,  which  may  not  be,  and  as  a  matter  of  common 
knowledge  seldom  are,  constructed  wholly  upon  the  mine 
for  the  working  of  which  they  are  intended,  and  which 
always  may  be,  and  frequently  are,  on  the  property  of 
others  than  the  owners  of  the  mine  or  mining  claim 
where  the  work  is  being  carried  on.  Yet  the  lieu  is  ex- 
tended to  each  of  said  interests  in  realty,  and  the  owners 
of  the  ground  over  which  they  pass  have  no  means  of 
preventing  their  interests  in  said  property  from  being 
taken  under  such  liens,  unless  they  are  likewise  th*^ 
owners  of  the  road,  pipe-line,  etc. ;  for  section  3  of  sain 
act  says  that  the  provisions  of  the  act  shall  not  apply  to 
the  owners  of  the  mine,  the  road,  etc.,  when   rhe  sarnc^ 
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shall  be  worked  by  the  lessees,  etc.,  provided  the  o/iier 
of  ^'any  such  mine,  lode,  shaft,  tunnel,  incline,  adit,  drift, 
or  other  excavation,  mill-site,  or  mill,  shall  have  recorded 
in  tlie  office  of  the  recorder  wherein  such  mining  prop- 
erty is  situate,  a  copy  of  snch  lease  or  any  other  instrn- 
ment  before  the  work  shall  have  begun  on  such  prop- 
erty; provided,  further,  that  the  owner  or  owners  of  any 
such  mine  or  mines,  lodes,  deposits,  shaft,  tunnel,  incline, 
adit,  drift,  or  other  excavation ,  mill  or  mill -site,  before 
the  work  shall  have  beiiun  on  such  property,  shall  have 
posted,"  etc. 

The  owner  of  the  property,  over  which  a  ditch,  flume, 
pipe-line,  trail,  road,  or  tramway  is  constructed,  or  upon 
which  the  structure  or  superstructure  is  erected,  if  not 
the  owner  of  the  mine,  has  no  es(*ape  from  losing  his 
ground  should  a  lien  be  filed  thereon,  for  he  is  not  grant- 
ed any  privilege  of  escaping  liability  by  posting  notices, 
as  that  is  confined  to  the  owner  of  the  mine,  drift,  etc. 

The  persons  constructing  the  ditch,  pipe-line,  etc.,  may 
be  trespassers  on  his  ground,  and  he  have  no  knowledge 
of  the  work  being  done;  the  ditch  may  be  constructed 
by  the  staker  of  a  water-right,  who,  under  the  law, 
wonld  be  entitled  to  dig  the  ditch  and  install  the  pipe- 
line if  he  did  not  interfere  with  the  rights  of  the  owner 
of  the  ground  ;  the  right  may  be  aci^uired  by  condemna- 
tion, or  in  a  number  of  other  ways,  none  of  which  arises 
out  of  a  lease.  It  miii'ht  l>e  that  an  existing  road,  flume, 
ditch,  or  trail  was  being  improved,  with  or  without  the 
knowledge  or  consent  of  the  owuei'  upon  whose  ground 
the  same  was   located  ;  it  might  be  work   being  done  by 
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one  of  the  joint  owners  of  a  ditch  or  pipe-line  on  the 
ground  of  one  of  the  owners  of  the  ditch,  many  miles 
from  the  claim  being  worked;  in  which  event,  the  per- 
son doing  the  work  on  the  ditch  or  other  work  wonld 
not  be  a  trespasser;  yet  the  lien  takes  it,  without  the 
owner  of  the  soil  being  able  to  protect  himself  in  any 
way.  He  has  not  any  lease  to  record  and  his  non -liability 
notices  would  be  non-effective.  He  may  have  granted 
oral  permission  to  dig  a  ditch  or  construct  a  pipe-line, 
but  even  if  the  jjermission  was  in  writing,  if  he  is  not  the 
owner  of  the  mine  he  can  not  post  his  notic(^s  and  have 
them  effective.  He  has  no  remedy  at  law.  no  'Slay  in 
court,"  and  his  property  is  taken  without  "du(^  process 
of  law.'^ 


The  Act  is  so  ambi^ous  and  uncertain  as  to  be 
unintelli^ble. 

The  wording  of  the  Act  is  vague  and  uncertain,  to 
use  the  most  charitabe  of  terms.  It  is  weird  and  fan- 
tastic in  its  conception  of  extracting  ''ore,  gold-bearing 
rock,  gravel,  sand,  gold  dust,  or  other  precious  minerals" 
from  "such  .  .  .  road,  tramway,  trail,  flume,  <litch.  pipe- 
line, building,  structure,  superstructure,  dredge,  steam- 
shovel  or  machinery."  We,  of  course,  would  not  want 
to  say.  that  it  could  not  be  done,  but  we  do  say  that  Ave 
ha\'e  never  known  it  to  be  done. 

We  presume  that  the  expression  in  paragraph  8  of  the 
Act  relative  to  the  recording  of  the  lease  in  the  "office 
of  the  recorder  wherein  any  such  mining/  properti/  is 
situated"   mav   be   attributed    to    "leoislative    license"    to 
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use  words  to  express  what  they  do  not  mean.  We  had 
always  been  under  the  impression  that  mining  claims 
were  out  in  the  hills,  and  until  after  the  first  Alaska 
legislature  passed  the  act  in  question,  would  never  hav^e 
attempted  to  stake  a  claim  in  a  recorder's  office. 

Such  looseness  of  expression  renders  it  extremely  dif- 
ficult to  interpret  the  Act,  and  we  are  required  to 
"^uess^-  at  its  meaninc:  rather  than  to  acquire  the  in- 
formation from  the  perusal  of  th  Act.  A^ain,  in  the 
same  section  (sec.  3),  the  leijislature  declares  that  "the 
failure  of  any  owner  or  owners  of  .9}irh  property  (the 
mine,  excavation,  etc.)  to  post  the  notices  above  provided 
for  shall  be  deemed  conclusive  proof  of  the  consent  of 
such  owner  or  owners  that  his  or  their  interest  in  sifrh 
mine  shall  be  subject  to  any  lien  fiJe(^  vnrter  the  prori 
sionfi  of  this  art  J'   efr. 

Section  2  of  the  Ac\  provides  that  '^when  two  or  more 
mines,  lodes,  minine:  elaims.  or  deposits  are  oiniprl  or 
claimed  hy  the  same  persons  and  worked  through  a  com- 
mon shaft,  tunnel,  incline,  adit,  drift,  or  other  excava- 
tion, or  over  one  tramway,  or  at  one  mill  or  reduction 
works,  then  all  the  mines,  lodes,  mining  claims,  or  de- 
posits so  worked,  and  all  roads,  tramways,  trails  flumes, 
ditches,  or  pipelines,  buildin<T^s.  structures.  su])erstruc- 
tures,  and  all  machinery  used  or  worked  iu  connection 
therewith,  shall,  for  the  purposes  of  this  Act.  be  deemed 
one  mine.'* 

Must  there  be  conjunctive  ownership  of  the  mines  and 
workings  throusrh  a  common  shaft,  etc.,  bpfore  the  lien 
becomes  effective?     Is  it  brouirht  into  effect  if  there  is 
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separate  ownership  of  two  or  more  mines  worked  through 
a  common  shaft,  or  through  several  shafts  if  worked 
over  a  comman  tramway?  Does  the  law  apply  to  sepa- 
rate operators  of  the  same  o^round  or  on  separate  claims, 
provided  they  use  the  same  tramway  or  same  mill  or 
reduction  works?  In  such  a  case  as  last  mentioned,  if 
one  operator  defaulted  in  his  labor  claims  would  his 
neighbor's  claim  be  taken  under  lien  for  the  debts  of 
the  defaulting  operator,  because  they  used  the  same 
tramway  or  mill  or  reduction  works?  Would  the  owner 
of  a  custom  mill,  doing  work  for  several  owners  or 
lessees,  lose  his  mill  under  the  lien  if  oiic  of  his  cus- 
tomers defaulted?  We  do  not  know,  and  we  can  not  tell 
from  the  Act. 

Referring  again  to  the  latter  part  of  sec.  8  abov<^ 
quoted.  What  oivner  does  it  refer  to  and  what  wine  is 
subject  to  lien? 

The  legislature  attempted,  in  section  2  of  the  Act, 
to  broaden  the  scope  of  the  meaning  of  the  word  "mine'- 
to  include  trails,  roads,  pipe-lines,  flumes,  tramways, 
ditches,  buildings,  structures  superstructures,  and  ma- 
chinery, (dredges,  steam-shovels,  etc.,  not  specifically 
named  but  obviously  intended  to  be  included),  and  thus 
subjects  itself  to  the  charge  that  they  attempted  to  prac- 
tice what  is  so  expressly  condemned  by  the  Supreme 
Court  of  Idaho  in  State  vs.  Coffin,  74  Pac,  698.  Supra. 

The  Act  does  not  provide  for  the  filing  of  n  lien ; 
therefore,  how  could  any  property  be  subject  to  *'any 
lien  filed  under  the  provisions  of  this  law?" 

Section   4   says   that  none  of  the  ])roperty   subject   to 
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the  lion  shall  be  bound  thereby  for  a  lonoer  period  than 
six  months  after  the  lien  shall  have  been  filed,  vnless 
suit  he  brought,  etc.  Within  what  time  mnst  the  lien 
be  filed?  What  shall  it  contain?  How  shall  personalty 
subject  thereto  be  invested  with  the  lien?  How  shall 
the  p:old  dnst  be  bnrdened  with  the  lien?  What  of  in- 
nocent purchasers  before  the  lien  is  filed?  What  of  an 
attaching:  creditor  after  work  ceavses,  while  the  riffht  of 
lien  is  in  a  state  of  suspension?  What  title,  if 
any,  is  required  by  the  owner  of  the  srround 
who  cleans  up  the  trold  dust  in  the  boxes  or  on 
the  plates  in  the  mill  before  the  inchoate  rijxht  of  the 
lien-holder  has  become  vested  by  affirmative  act  on  his 
part?  What  law,  if  any,  now  on  the  statute  books, 
would  apply  to  the  vestini?  of  a  lien  on  the  vast  number 
of  subjects  and  articles  enumerated  in  the  new  law  and 
not  covered  by  either  of  the  old  laws  on  our  statute 
books,  when  the  present  act  docs  not  furnish  the  pro- 
cedure and  there  are  no  precedents  in  the  .general  equity 
practice  to  oovern  such  radical  provisions? 

We  have  a  general  mechanic's  lien  law  extendins:  to 
the  j2:round,  the  structures  there(m,  and  the  leasehold  in 
terest.  except  where  notices  are  posted,  such  as  were 
posted  in  the  ]>resent  case,  exempting'  the  land  from  its 
operation.  And  we  have  the  "dump''  lien  law,  where 
the  lien  and  the  ri<ihts  of  the  parties  are  clearly  defined. 
Rut  we  have  nothino;  to  iruide  us  in  the  present  instance 
but  speculation,  and  no  object  upon  which  to  work  but 
the  chaotic  jumble  of  inconsistent  phrases  and  clauses, 
inconsistent  in   themselves  and   subversive  of  the  hereto- 
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fore  well-established  principles  of  law  and  opposed   to 
all  principles  of  equity. 


IT. 

Should  the  act  of  the  Alaska  legislature  (chap.  79 
Session  Laws  1913)  be  held  valid,  plaintiffs  action 
would  fail,  as  non-liability  notices,  sufficient  in  sub- 
stance and  proper  in  form,  had  been  duly  posted  by 
lessors  of  the  ground  involved  in  this  action,  before 
the  lien  claimants  commenced  work. 

This  question  is  presented  by  Assis^nnients  of  Error 
Nos.  19,  20  and  27. 

Under  the  provisions  of  sec.  f)94  of  the  OoTripiled  LaAVs 
of  Alaska,  in  force  at  the  time  of  the  passasre  of  chap. 
79  of  the  Session  Laws,  Alaska  Lesrislature.  for  1913, 
above  referred  to,  effective  30  July,  1913,  the  owner  of 
mining  property  upon  w^hich  work  was  being  done  could 
avoid  all  liability  and  defeat  any  lien  thereon  by  postins- 
a  notice  in  a  conspicuous  place  on  the  ojround,  dischiim- 
m^  responsibility  for  any  indebtedness  contracted  by 
lessees  or  other  persons  Avorkini?  thereon,  and  said  notice 
did  not  require  any  statement  relative  to  the  nnme  of 
the  lessees,  etc.,  nor  was  the  owner  required  to  record 
the  lease. 

On  25  January,  1913,  while  lessee  Spaldinij^  was  workino 
on  the  ground,  the  Reliance  Mining  Company  caused  three 
such  notices  to  be  posted  (Findings  of  Fact,  iii.,  Tr.,  pp. 
282-3).  These  notices  remained  posted  in  conspicuous 
places  during  all  the  time  that  the  plaintiff  and  his  as- 
signors were  working  on  the  ground,  and  were  seen  and 
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read  by  all  the  witnesses  who  testified  at  the  trial. 

Plaintiff   Martin   commenced   work  on   28   July,   1918; 
his   assignor   Peterson    on    22    July,    1918;    his    assipior 
Myers  29  July,   1913;   his  assignor  Mrs.   Deck   14  July, 
1913;  and  his  assignor  Ahlmark   12  July,   1918.     Under 
the  lease,  as  it  stood  when  they  went  to  work,  they  were 
charged  with  notice  that  the  owners  of  the  claim  upon 
which   they   worked   would  not  be   responsible    for   their 
wajs^es,  neither  was  the  land  subject  to  a   lien  therefor, 
and  they  must  look  to  their  employers  for  compensation. 
They  were  not  even   employed   by  the   Reliance   ^finin^ 
Tompany.   but    they   Hflfirmatively   allege   that    they   were 
employed  bv  Spalding  and  Hrumbaugh,  who  were  prose- 
cutinti  the  Avork  as  "lessees"  upon  the  claim  in  question. 
(See   paragraph   3   of  each    separate   cause   of   action.) 
The  trial  Tourt  reco^ized  the  fact  that  the  property  of 
the  Reliance  Mining  Tompany  would  not  be  held  liable 
for  any  work  performed  before  80  July,  1918.  as  it  dis- 
allowed   the    wages    of    Martin,    Peterson,    flyers,    Mrs. 
Deck  and  Ahlmark  earned  pHof-  to  80  July.  1918.     If  the 
workmen   had   actual   or  constructive  notice  prior  to  80 
July,  1913,  that  the  claim  was  not  responsible  for  their 
wages,   the  questions  naturally  present  themselves:     By 
what  peculiar  system  of  reasoning  could  they  be  said  to 
have  lost  that  knowledge  over-night?     Was  their  knowl- 
edge of  facts  in  any  way  different  on  80  July,  1918,  from 
what  it  was  on   29  July,    1918?     Does  the  Alaska   legis- 
lature,  with   its   limited   powers,   possess   the  power,   un- 
known or  heretofore  uususpe<ted.  to,  at   will,  afflict  the 
citizens  of  Alaska   with   amnesia? 
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Plaintiff's  assignor  Curry  was  on  the  claim  in  April 
of  1913,  and  he  saw  the  notices  and  knew  that  the  Re- 
liance Mining  Company  disclaimed  responsibiblity  on  its 
own  part  and  on  behalf  of  its  property  for  debts  con- 
tracted by  the  lessees.     (Tr.,  pp.  264-265.) 

During  all  the  time  that  plaintiff  and  his  assignors 
were  employed  on  the  ground  the  notices  remained  posted 
in  conspicuous  places;  one  on  the  gallows-frame  at  the 
collar  of  the  shaft,  where  the  men  could  and  must  see  it 
every  time  they  went  down  the  shaft  or  came  up  from 
their  work;  one  on  the  mess-house,  where  they  Imd  their 
meals  served;  and  one  on  the  bunk-house,  where  they 
slept.  There  was  no  attempt  on  the  part  of  the  plaintiff 
and  his  assignors  to  prove  by  any  of  the  witnesses  that 
they  did  not  know  of  the  existence  of  the  notices  or  had 
not  seen  them,  but  on  the  contrary  all  the  witnesses 
testifying  at  the  trial  admitted  having  seen  the  notices 
and  having  read  them,  and  when  they  finally  quit  work 
we  find  the  plaintiff  (Tr.,  p.  247),  apparently  as  a  rep 
resentative  of  all,  and  also  his  assignor  Curry  (Tr.,  p 
264),  each  bringing  one  of  the  notices  to  town,  presum- 
ably to  see  if  there  was  any  chance  to  base  an  action 
upon  any  defect  in  the  notice.  Their  actions  indicate  full 
knowledge  of  the  existence  of  the  notices,  rather  than 
any  lack  of  such  knowledge. 

In  a  recent  case  decided  by  the  District  Court  of 
Appeals  for  the  Third  District  of  California,  Street  vs. 
Hazzard  et  al.,  149  Pac,  770,  advance  sheets,  26  July, 
1914,  the  Court  says,  in  syllabus  1  : 

"The  presumption  created  by  the  Code  of  (Mvil   Pro- 
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cedure,  sec.  1183,  providing  that  every  person  in  charge 
of  any  mine  shall  be  held  to  be  the  agent  of  the  owner, 
is  rebuttable,  and  one  working  in  a  mine  with  knowl- 
edge that  the  owner  will  not  be  liable  for  his  com- 
pensation is  not  entitled  to  a  lien  on  the  property,  on 
any  theory  of  agency." 

That  case  presents  many  features  analogous  to  those 
of  the  case  at  bar,  for  the  legislature  of  California 
changed  the  law  regarding  non-liability  notices  before  the 
claimants  in  said  action  went  to  work.  Prior  to  such 
change  in  the  law,  the  OAvner  of  the  property  had  posted 
notices  of  non-liability,  sufficient  under  the  then  existing 
law  in  ralifornia,  and  these  notices  were  seen  by  the 
claimants  and  they  had  knowledge  that  the  owner  of  the 
property  would  not  be  responsible,  nor  would  said  prop- 
erty itself  be  liable  for  any  debts  contracted  by  the 
persons  in  possession  thereof,  who  were  not  the  owners 
thereof.  The  amendment  required  a  verified  copy  of 
the  notice  of  non-liability  to  be  recorded  in  a  specified 
oflBce,  etc.  After  this  law  went  into  effect,  the  owner  of 
the  property  failed  to  record  a  verified  copy  of  the  no- 
tice. Hence  the  suit.  Tt  is  apparent  that  both  lien- 
claimants  were  employed  long  after  the  amendment  went 
into  effect  in  California.  In  discussing  the  matter,  the 
Court,  on  p.  772,  in  considering  the  effect  of  the  failure 
to  comply  with  the  law  requiring  the  recording  of  a 
verified  copy  of  the  notice  of  non-liability,  says: 

"The  filing  could  have  been  of  no  possible  advantage 
to  the  respondents,  since  its  purpose  was  entirely  ac- 
complished by  the  actual  knowledge  that  they  had  of 
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the  facts  ,as  set  forth  in  said  stipulation.  The  record- 
ing of  the  notice  is  undoubtedly  to  convey  to  the  per- 
sons performino-  the  work  knowledge  of  the  non- 
liability of  the  owner.  Tn  the  present  instance,  there- 
fore,  it  would  have  added  nothiiuj  to  irhat  rras  known 
and  recognized  without  it.''     (Italics  ours.) 

In  the  case  at  bar,  the  plaintiff  and  his  assignors  knew 
that  Spalding  was  lessee  of  the  ground;  knew  that  no- 
tices had  been  posted,  whereby  the  Reliance  Mining 
Company  disclaimed  any  responsibility  for  any  indebt- 
edness contracted  by  said  Spalding.  Had  the  lease  been 
recorded  and  the  notices  given  the  lessees-  names,  what 
further  information  could  they  hare  received  relative  to 
the  non-U ahility  of  the  owner  of  the  ^oo  Claim?  They 
knew  Spalding  was  only  a  lessee  of  the  ground,  and  they 
so  allege  in  the  liens  and  complaint.  The  lessee  was  re- 
ceiving 100  per  cent  of  the  output,  and  this  fact  must 
have  been  known  to  the  claimants,  for,  on  9  October,  they 
formed  a  partnership  with  the  lessee,  whereby  it  was 
agreed  that  they,  the  laborers,  and  other  workmen,  should 
receive  all  the  gold  taken  out  while  they  were  so  em- 
ployed. (Tr.,  pp.  282-283.)  AVe  believe  that  the  circum- 
stances of  the  case  at  bar  bring  it  squarely  within  the 
reasoning  of  the  Court  in  the  case  of  Street  vs.  Hazzard, 
above  cited.  During  the  time  they  were  working,  Spald- 
ing had  no  written  lease,  but  was  working  under  a 
verbal  extension  of  a  prior  expired  lease,  and  the  law 
provides  no  means  of  recording  a  verbal  lease. 

The  Reliance  Mining  Company,  having  once  posted 
their  notices   of  non-liability,   their   right   to   protection 
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was  vested,  and  the^^  were  not  required  to  post  new 
notices  every  time  the  personnel  of  the  lessee  company 
changed.  (Marshall  vs.  Cardenell,  (Ore.),  80  Pac,  652.) 
The  Court,  in  the  case  last  cited,  speaking  through  Mr. 
Justice  Wolverton,  on  page  653,  said: 

"The  statutory  manner  of  giving  notice  is  by  posting 
a  written  announcement;  presiiming,  no  doubt,  that 
when  once  posted  it  will  remain  a  sufficient  length  of 
time  to  impart  knowldge  to  the  persons  it  is  intended 
to  affect.  The  language  is  not  ^to  keep  posted,'  but  ^to 
give  notice  by  posting'  ....  but  if  posted  in  good 
faith  with  the  intention  and  purpose  that  it  should 
remain  as  long  as  a  notice  would  remain  in  a  place  of 
that  nature  under  ordinary  conditions,  it  would  seem 
that  the  intendment  of  the  statute  had  been  observed 
and  the  notice  given.'' 

Section  694  of  the  Compiled  Laws  of  Alaska,  herein- 
before set  forth  in  full,  only  provides  that  within  three 
days  after  the  owner  has  obtained  notice  of  the  work 
being  done  he  shall  ^^gire  notice  that  he  mil  not  he  re- 
sponsible for  the  same,  by  posting  a  notice  to  that  effect 
in  some  conspicnons  place  upon  the  land/'  etc.  There  is 
no  provision  for  keeping  the  notice  posted  or  for  posting 
more  than  one  notice. 

In  the  case  at  bar,  the  three  notices  posted  were  dura- 
ble, being  printed  on  cloth  and  not  susceptible  of  being 
quickly  faded  or  obliterated  by  the  action  of  the  ele- 
ments, and  they  remained  permanently  posted.  The  most 
noticeable  feature  of  said  notices  was  a  statement  in 
larger  type  than  the  balance  of  the  instrument:  ^^WILL 
NOT  BE  LIABLE,''  and  the  bodv  of  the  instrument  dis- 
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ance  Mining  Company,"  anrl  for  what  they  would  not  be 
liable,  to-wit,  "labor  and  supplies."  If  th(^  rights  of  the 
lessors  were  fixed  on  25  January,  1013,  when  the  r>oti<e« 
were  posted,  by  what  authority  could  the  Alaska  le<->*is- 
lature  legislate  their  contractual  rights  out  of  existence? 

The  final  analysis  of  the  Court's  reasons  for  giving 
judgment  against  appellants  is  found  in  Fiudino-  4  (Tr., 
p.  283),  where  the  sole  ground  of  the  decision  is  based 
upon  the  alleged  failure  of  the  Reliance  Miuin**-  Company 
to  post  three  notices  containing  ''the  name  or  nomcM  of 
the  lessee  or  lessees  or  other  persons  operatinrf  said 
properti/J'  The  same  finding  recites  that  the  lease  under 
which  Spalding  was  operating  the  mine  was  not  recorded. 
Therefore,  the  lease  of  3  June,  1913,  which  iras  recorded, 
is  not  the  lease  under  which  he  was  operating,  and  the 
Court  must  have  been  satisfied  that  he  was  operating  un- 
der a  verbal  extension  of  an  expired  lease  that  could  not 
have  been  recorded,  as  the  evidence  shows  that  Spalding 
only  had  two  leases;  the  recorded  lease  not  going  into 
effect  until  Jan.  1,  1914,  long  after  all  labor  described  in 
the  complaint  was  performed. 

Section  3  of  the  Act  in  question  does  not  make  failure 
to  record  a  lease  evidence  of  the  consent  of  the  owner 
that  his  ground  shall  be  charged  with  the  debts  of  the 
lessee,  but  failure  to  post  notices,  containi/n (j ,  among 
other  matters,  the  name  of  the  lessee,  etc.  The  plaintiff 
and  his  assignors  knew  the  name  of  the  lessee,  for  they 
allege  it  in  their  liens  and  complaint-  hence,  what  further 
information  did  thev  desire? 
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The  Court  does  not  find  that  the  Reliance  Mining 
Company  failed  to  post  notices  disclaiming]^  liability,  bnt 
expressly  finds  that  such  notices  were  posted,  bnt  bases 
his  decision  solely  upon  the  sfround  that  the  lessees^ 
names  were  not  contained  therein.  Tf,  when  a  notice  is 
once  posted  properly,  the  law  has  been  complied  with,  as 
held  by  Mr.  Justice  Wolverton  in  80  Pac,  602,  heretofore 
cited,  and  if  the  lease  was  recorded,  and  the  lessee's 
name  was  put  in  the  notice,  the  lessee  should  sell  his  in- 
terest in  the  lease  without  lessor's  knowledge,  would 
lessor  be  required  to  post  new  notices  immediately,  tell- 
inp[  about  it?  Must  he  perform  a  possible  impossibility 
and  be  forced  to  record  the  assip^ment  concerniui>-  which 
he  may  have  no  notice  and  in  Avhich  he  has  no  interest? 

In  the  event  of  nn  assignment  of  leas(\  notices  c^ood 
when  posted  would  not  contain  the  name  of  the  lessee 
thereafter  operating",  and  presumably,  under  the  rulintr 
of  the  lower  Court  in  the  case  at  bar,  the  lien  woubf  be 
scood  and  the  laborer  or  miner  who  was  theretofore  ])re- 
clnded  from  filinir  a  lien  could  then  claim  ipfuorancc  of 
his  employer  and  hold  the  property  under  the  lien. 

Is  the  laborer,  miner,  etc.,  cbarsred  with  (un/  knowl- 
edge in  regard  to  whom  he  is  working  for  oi*  by  whom 
he  is  employed?  Is  he  supposed  to  make  nin/  inquiries 
about  the  status  of  his  employer?  Or  is  he  such  n 
favorite  of  the  Courts  an<l  the  legislature  that  he  is  not 
recpiired  to  exercise  any  of  the  intelligence  with  which 
he  has  been  (mdowed  by  Nature?  Is  he  to  be  classed 
with  the  idiots,  incompetents,  indigents.  Indians,  and 
other  wards  of  the  rrovernment   and   the  Territorv   and 
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have  all  his  thinking  done  for  him?  Or  is  he  required 
to  exercise  some  little  discrimination  in  the  choice  or  ac- 
ceptance of  employment?  Is  he  permitted  to  accept  em- 
ployment when  he  has  no  reasonable  expectation  of  get- 
ting his  pay,  and,  when  the  expected  happens,  look  to 
someone  else  for  his  wages,  because  a  notice  of  non- 
liability did  not  contain  information  he  already  pos- 
sessed? 


III. 
Where  lienable  and  nonlienable  items  are  insep- 
arably commingled  in  a  notice  of  lien  it  is  void. 

TJie  trial  Court  was  in  error  iv  overrulinff  defendants^ 
motion  to  require  the  complaint  to  he  made  more  defi- 
nite and  certain  hy  a  ser/ref/ation  of  items,  shoirinr/  the 
amounts  claimed  for  the  different  characters  of  tvork 
enumerated  in  the  complaint.  Assignments  of  Error  iii. 
(See  sec.  908,  Comp.  Laws  of  Alaska,  hereafter  set 
forth. ) 

If  chapter  13,  Session  Laws  of  Alaska,  1913,  is  void, 
this  question  is  unimportant. 

If  the  said  Act  was  valid  and  the  lien -not  ices  posted 
by  the  defendant  below  were  sufficient  to  avoid  liability 
under  the  liens,  the  question  here  presented  is  important 
only  as  establishing  a  rule  of  practice. 

But  in  the  event  the  Act  was  held  void,  the  notices 
must  have  been   sufficient.     Even   then,   as   a   matter  of 
pleading,  before  the  defense  of  liability  avoided  by  post 
ing   of   non-liability    notices    was    interposed,    under    the 
general  lien  law  of  Alaska  that  would  then  be  in  force 
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in  Alaska,  defendant  was  entitled  to  favorable  action 
on  the  motion,  as  the  notices  contain  a  Inmpinir  chariife 
for  labor  in  (a)  prospectinjy^  (b)  mininG;*.  the  latter  work 
and  other  labor  described  therein  imf  beinsf  lienable. 

Pioneer  Minincr  Co.  vs.  Delamotte,  185  Fed.  752. 

Andrews  vs.  Ladd,  188  Fed.  813. 

Noble  vs.  Gnstafson,  204  Fed.  BO. 
These  are   all    Alaska    cases,   all    constrnin^    h(^(>^    691, 
Comp.  Laws  of  Alaska. 

Tn  snpport-  of  the  proposition  that  when  lien-notices 
contain  a  Innipinq;  charare.  inclndin^:  lienable  and  non- 
lienable  items,  no  lien  attaches  nnless  they  are  capable 
of  seijreg'ation.  see: 

Gett  vs.  Ames   (Ore.).  48  Pac.  855. 

Gordon  Hdwe.  To.  vs.   San    Francisco  et  a1.    (Tal.!, 
22  Pac.  406. 

Harrisbnrs:  vs.  Washbnrn    fOre.i.  44  Pac.  890. 

Dallas   Lnmber  To.    vs.   Waco   Woolen    Mfs:.    Co..    8 
Ore.  527. 

Williams  vs.  Toledo  Coal  To.,  86  Pac.  159. 

Allen  vs.  Elwert.  44  Pac.  828-820. 

Hni?"hes  vs.  Lansin<^^r.  55  Pac.  95-97. 

Morris  vs.  Marsh.  8  Alaska  140. 

2  Jones  on  Liens,  sees.  1822.  1409.  1419. 
Tn  the  case  of  Ahlmark.  25th  canse  of  action.   (Trans., 
pp.  93-97).  all  of  his  work  was  teaming,  for  which  there 
is  no  lien  nnder  the  old  law.      I^Pomp.  Laws  of  Alafika, 
sec.   091.   snpra.  I 

The  same  is  tnie  of  Mrs.  Deck,  20th  cause  of  action 
(Tr..  75-79).  as  she  was  cookinjo-  and  nothing  else. 
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ASSIGNMENTS  OF  ERROR  NOS.  I  AND  II. 

No.  I. — Since  the  action  was  instituted  under  the  pro- 
visions of  chap.  79  of  Alaska  Session  Laws  of  1913  and 
there  is  no  provision  therein  for  filing  a  lien,  and  as  it 
is  an  independent  act  and  does  not  provide  for  the  re- 
covery of  cost  of  preparing  or  filing  liens,  and  has  no 
provision  for  attorney's  fees,  paragraphs  vi,  viii  and  ix 
of  each  cause  of  action  should  have  been  stricken  as  ir- 
relevant and  redundant. 

Sec.  908,  Coinp.  Laws  of  Alaska,  provides: 

^^If  irrelevant  or  redundant  matter  be  inserted  in  the 
pleading,  it  may  be  stricken  out  on  motion  of  the  ad- 
verse party;  and  when  the  alleviations  of  a  pleading  are 
so  indefinite  and  uncertain  that  the  precise  nature  of 
the  charge  or  defense  is  not  apparent,  the  Court  may 
require  the  pleading  to  be  made  more  definite  and  cer- 
tain by  amendment." 

No.  TI. — The  argument  relative  to  the  first  Assign- 
ment of  Error  above,  and  the  argument  under  par.  3, 
sec.  1  of  this  Brief,  are  applicable  to  this  assignment. 


OTHER  ASSIGNMENTS  OF  ERROR. 

There  is  no  conclusion  of  law  found  by  the  Court  upon 
which  to  base  a  judgment  for  foreclosure  of  the  liens 
on  the  personal  property  described  therein.  (Excep- 
tions, xxviii,  xxix.)  It  will  be  noted  that  in  the  conclu- 
sions of  law  the  Court  utterly  fails  at  any  place  to  find 
that  any  lien  extends  to  the  personal  property,  although 
the  decree  orders  certain  personal  property  sold  which 
includes  personal  property  that  is  not  even  included  in 
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the  Act  itself,  for  instance,  tools,  cables,  etc. 

The  Court  does  not  find  as  a  conclusion  of  law  that 
any  lien  attached  to  the  Soo  Mining  Claim  for  any 
labor  performed  by  the  plaintiff  or  his  assionors.  (As- 
signment of  Errors  xxvi,  xxvii,  xxxii.)  Onr  conception 
of  the  purpose  of  findings  of  fact  and  conclusions  of 
law  is  that  the  findings  of  fact  shall  contain  the  decision 
of  the  Court  upon  the  facts  presented,  and  that  from 
the  facts  as  found  by  the  Court  the  conclusions  of  law 
shall  be  drawn,  and  that  the  judgment  is  based  upon  the 
conclusions  of  law  so  found. 

If  our  contention  is  correct,  there  was  no  foundation 
whatsoever  for  the  judgment  rendered  in  this  case,  as 
there  arc  no  conclusions  of  law  upon  which  to  base  a 
decree  for  the  sale  of  the  mining  claim  except  the  gen- 
eral statement  contained  in  the  first  conclusion  of  law, 
wherein  it  is  said  that  all  the  claims  of  the  various  per- 
sons contained  in  the  findings  of  fact,  down  to  paragraph 
XXV,  constitute  a  lien  on  the  Soo  Quartz  Mining  Claim 
in  said  findings  described.  Among  the  findings  from  i  to 
XXV  are  findings  <lealing  with  various  other  subjects  than 
claims  of  lien-claimants,  and  also  dealing  with  the  claims 
of  W.  L.  Spalding,  one  of  the  defendants,  in  and  to  the 
fixtures,  tools,  etc.      (Finding  v.) 

Finding  xii  is  to  the  effect  that  John  Curry  performed 
38  days'  laboi-  in  tlu^  period  between  30  September  and 
8  October,  1913,  and  we  presume  the  Court  will  take 
judicial  notice  of  impossibilities. 

Referring  a  paragraph  xxv  of  the  Findings  (and  it  can 
not  be  told   from   the  first  conchision   of  law  whether  it 
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is  inclusive  or  exclusive  of  said  paragraph  xxv),  we  find 
certain  labor  therein  described,  which  by  the  fourth  con- 
clusion of  law  is  held  not  to  be  covered  by  a  lien. 

We  find  by  the  9th  finding  that  §75.00  for  each  sepa- 
rate cause  of  action  would  be  a  reasonable  attorneys'  fee 
for  the  institution  and  prosecution  of  each  of  said  causes 
of  action,  etc.,  and  while  in  the  first  paragraph  of  the 
conclusions  of  law  it  is  stated  that  said  claim  is  a  lien 
upon  the  ground,  yet  by  the  third  conclusion  of  law  the 
Court  finds  that  no  such  lieu  exists. 

By  the  seventh  finding  of  fact  we  learn  that  each 
claimant  paid  |11.75  for  preparing  and  filing  for  record 
his  lien-notice,  which  was  a  part  of  the  amount  claimed 
by  the  plaintiff  in  the  action,  and  which  by  the  first  con- 
clusion of  law  is  declared  to  be  a  lien  upon  the  Roo 
Quartz  Mining  Claim;  yet  by  the  fourth  conclusion  of 
law  the  Court  says  that  no  lien  exists  for  the  preparing 
or  filing  of  the  lien -notices.  At  no  place  in  the  conclu- 
sions of  law  is  any  statement  of  any  description  made 
that  any  lien  exists  upon  any  of  the  personal  property 
described  in  the  judgment  or  in  the  complaint. 

Defendants'  motion  to  strike  part  of  the  proposed  find- 
ings  of  fact  and  objections  thereio  should  hare  been 
granted.     (Assignments  of  Error,  viii.  ix,  xi,  xv,  xvi.  i 

The.  portions  of  the  proposed  findings  of  fact  that  de- 
fendants asked  to  have  stricken,  as  well  as  the  amend- 
ments proposed  by  the  defendants,  were  for  the  purpose 
of  eliminating  from  said  findings  matters  which  can  not 
be  considered  as  anything  but  conclusions  of  law.  We 
think  that  the  mere  perusal  of  the  findings  objected  to 
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will  convince  the  Court  of  the  correctness  of  appellants' 
position  without  the  necessity  for  citinp^  any  authorities. 

One  of  the  findings  of  fact  established  by  the  Court 
( Finding  i  i  is  to  the  effect  that  W.  L.  Spalding  was  in 
possession  of,  prospecting,  developing,  mining,  etc.,  a 
portion  of  the  Soo  Quartz  Mining  Claim,  and  Finding  vi 
is  to  the  effect  that  said  Spalding  employed  each  of  the 
lien-claimants.  Defendants'  motion  to  amend  plaintiff's 
seventh  finding,  as  shown  by  assignments  of  error  xiii 
and  xiv,  should  be  granted,  to  show  that  the  lien-notices 
as  filed  did  not  contain  true  statements  of  the  person 
or  persons  by  whom  the  lien  cUiimants  were  employed. 

If  plaintiff  was  entitled  to  any  judgment,  it  would  only 
be  upon  the  portion  of  the  Soo  Alining  Claim  actually 
being  worked  by  Spalding  under  his  lease  from  the  Re- 
liance Mining  Company  (Assignments  of  Error  V,  VI^ 
X,  XVII).  This  is  on  the  theory  that  the  act  of  the 
legislature  was  void,  and  if  plaintiff  was  entitled  to  any 
lien  whatever,  it  would  be  under  the  provisions  of  sec- 
tions 691-H92  of  the  Compiled  Laws  of  Alaska.  Under 
thos(^  sections  it  is  only  provided  that  the  lien  shall  cover 
the  building  or  other  improvement,  ^'together  with  a 
conveni(^nt  space  about  the  same,  or  so  much  as  nmy  be 
required  for  the  convenient  use  and  occupation  thereof 

and  the  mine  on  which  the  labor  was  performed 

or  for  which  the  material  was  furnished  shall  also  be 
subject  to  the  liens  created  by  this  Code,''  etc. 

The  mine  in  question  was  upon  the  westerly  300  feet 
of  the  Soo  Mining  Claim,  which  was  the  only  portion  of 
the  claim  that  was  being  worked  by  the  lessee,  and  as 
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that  was  apparently  a  sufficient  area  for  him  to  carr^^  on 
mining  operations  upon,  there  should  have  been  no  judg- 
ment of  the  Court  for  the  sale  of  any  other  portion 
thereof.  Had  there  been  a  lease  on  the  balance  of  said 
claim,  would  the  Court  have  said  that  the  portion  of  the 
claim  covered  by  the  lease  to  some  other  person  should 
be  liable  for  the  indebtedness,  or  is  the  indebtedness  only 
chargeable  against  that  portion  of  a  mining  claim  upon 
which  a  mine  is  opened? 


ASSIGNMENTS  OF  ERROR   XXIII   AND  XXIY. 

The  Court  finds  as  a  fact  that  the  defendant  Spalding 
was  not  operating  under  the  lease  of  9  June.  1918.  an  1 
therefore  it  should  not  have  been  admitted  in  evidence. 
and  defendants-  objections  were  well  taken. 

All  the  other  assignments  of  error,  with  the  exception 
of  VTI,  have  heretofore  been  considered  directly,  or,  if 
not  so  treated,  the  argument  is  applicable  thereto,  and 
the  conclusions  drawn  therefrom,  appellants  respectfully 
submit,  support  the  text  of  the  assignments. 

As  to  assignment  VII,  we  must  perforce  abandon  it, 
as  the  question  involved  is  more  one  of  eyesight  than 
fact,  and,  in  our  view  of  the  case:  as  hereinbefore  set 
forth,  it  is  immaterial. 

We  regret  the  length  of  this  Brief,  but  believe  that  the 
Court  will  justify  our  acts  when  it  has  read  the  Act  in 
question. 

On  the  other  hand,  the  Court's  decision  on  the  points 
involved  will  doubtless  have  the  effect  of  settling  consid- 
erable litigation  now  pending;  and  one  complete  present- 
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ment  of  the  matter  in  all  its  phases  may  avoid  a  number 
of  appeals.  The  Alaska  legislature  in  1915  repealed  the 
Act,  but  that  did  not  wipe  out  the  causes  of  action  that 
arose  before  its  repeal  or  settle  pending  litigation. 

We  submit  that  the  trial  Court  was  in  error  and  that 
the  cause  should  be  reversed  and  the  action  dismissed. 
Respectfully   submitted. 

M^GOWAN  &  CLARK, 
THOS.  A.  M'GOWAN, 
JOHN  A.  CLARK, 

JOHN    KNOX    BROWN, 

Attorneys  for  Appellants. 

Dated  Fairbanks,  Alaska, 

February I.i.i! ,  1916. 
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IN   THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


W.  L.  SPALDING  and  THE  RELIANCE 
MINING  COMPANY,  a  Corporation, 

Appellants, 

vs.  '        ■        ■ 

S.  A.  MARTIN, 

Appellee. 

BRIEF  OF  APPELLEE. 


Statement. 

The  statement  of  the  case  in  appellant's  brief  is  sub- 
stantially correct  with  the  exceptions  as  hereinafter  set 

forth. 

1.  There  are  no  "other  creditors"  seekin.cj  liens  ex- 
cept laborers  npon  and  nbont  the  mining  property  in  con- 
troversy. 

2.  Referring  to  the  last  para,c:raj)h  on  Pa.2:e  5  and  con- 
tinnini^'  on  pac^e  6  of  appellant's  brief,  appellee  contends 
that  the  notices  of  nonliability  described,  were  not  pre- 
pared in  accordance  with  law  then  in  force  and  that 
the  same  were  not  siprned,  as  stated  in  said  brief,  and 
contend  that  tlie  j^^ronnd  referred  to  in  said  notices  des- 


cribecl  the  same  as  "said  PLACER  mining  claim"  and 
conld  not  relate  to  the  qnartz  mining  claim  in  contro- 
versy herein.  (Tr.  pp.  248,  249,  250,  and  200  to  268, 
both  inclnsive. ) 

3.  Referring  to  the  first  paragraph  beginning  on  page 
6  of  said  brief,  appellee  contends  that  the  extension  of  the 
written  lease,  by  resolntion  of  the  board  of  directors  of 
the  lessor  corporation,,  was  not  a  verhal  extension,  but  was 
an  extension  in  writing  and  attached  to  the  original  writ- 
ten lease  and  might  thereafter  have  been  duly  recorded. 

(Tr.  236,  237.)  Appellee  further  contends  that  tlie  par- 
ticular lease  umler  which  defendant  Spalding  was  oper- 
ating said  mine,  always  was  in  doubt  so  far  as  the  la- 
borers could  ascertain,  and  was  probably  in  doubt  at  the 
time  of  the  court's  decision.  (Tr.  pp.  236  to  246,  both 
inclusive. ) 

4.  Referring  to  the  bottom  of  page  7  and  top  of  page 
8  of  said  brief,  appellee  contends  tliat  tlie  alloAvance  made 
by  the  court  below  for  the  use  of  a  team  belonging  to 
Wm.  Ahlmark  was  allowc^d  in  connection  with  his  labor 
in  hauling  Avood  and  supplies  for  said  mine.  (Tr.  pp. 
187  to  191,  both  inclusive.) 

Appellee  contends  that  under  the  lien  law  set  forth  in 
Chapter  79,  Session  Laws  of  1913,  it  was  immaterial 
whether  the  labor,  for  which  liens  were  sought,  consisted 
of  prospecting  or  d(welopment  work  or  actual  mining,  as 
heretofore  distinguished  by  this  court  under  a  former 
statute,  and  contends  further  that  by  the  terms  of  the 
lease  and  the  verbal  extension  thereof,  under  Avliich  ap- 


pellants  claim  sucli  lalK)r  was  ]>(»rforni(Ml,  sncli  clis- 
tinctioTi  was  eliminated,  as  both  the  lessor  and  lef^see 
thereof  recite  therein  that  the  ol)je'*t  of  snch  le-ise  is  ^'for 
the  pnrpose  of  prospectinis:  and  developini?,'  the  same", 
(referrins:  to  said  property  h\ased).  (Tr.  p.  252.)  That 
said  lease  fnrther  provides  that,  for  and  in  consideration 
of  the  services  rendered  bv  the  lessec^s  in  opniinf/  and  dr- 
velopiiif/  said  property,  said  lessees  shall  retain  all  of  the 
^i'old  and  other  precions  metals  and  minerals  extracted 
from  the  portion  of  said  claim  therein  l(^ased,  and  not  to 
pay  to  lessor  any  part  or  portion  thereof.  (Tr.  p.  258.) 
Citation  From  Compiled  L^w9  of  Alaska, 

Appellants,  in  setting'  forth  Sec.  004,  Tomp.  Laws  of 
Alaska,  omitted  in  line  4.  paire  27,  of  their  brief,  the  fol- 
lowini:::  ^^shall  be  held  to  have  been  constructed  at  the 
instance  of  snch  owner  or  person  having  or  claiminii'  any 
interest  therein." 

Sec.  697.  No  lien  provided  for  in  this  code  shall  bind 
any  bnildinfi:,  strnctnre,  or  other  improvement  for  a  long- 
er period  than  six  months  after  the  same  shall  have 
been  filed,  nnless  snit  be  bron^lit  before  the  proper  conrt 
within  that  time  to  enforce  the  sam(\  or,  if  a  credit  be 
fi^iven,  then  six  months  after  the  expiration  of  snch  credit; 
but  no  lien  shall  be  continued  in  forc(^  for  a  lon2:er  time 
than  one  year  from  the  time  the  Avork  is  completed  bv  any 
ac^reement  to  o-ive  credit. 

Sec.  099.  Actions  to  enforce  the  liens  created  bv  this 
code  shall  be  brouiiht  before  the  district  conrt,  and  the 
pleadings,  process,  ])ractice,  and  other  proceedings  shall 
be  the  same  as  in  other  cases.     *     *     *     * 


In  all  actions  under  this  cliapter  the  district  court, 
upon  entering  judgment  for  the  plaintiff,  allow  as  a  part 
of  the  costs  all  moneys  paid  for  the  filing  and  recording 
of  the  lien,  and  also  a  reasonable  amount  as  attorney's 
fees.     *     *     *     * 

In  all  actions  to  enforce  any  lien  created  by  this  chapter 
all  persons  personally  liable  and  all  lien  holders  whose 
claims  have  ben  filed  for  record  under  the  provisions  of 
section  six  hundred  and  ninety-five  shall,  and  all  other 
persons  interested  in  the  matter  in  controversy  or  in  the 
property  sought  to  be  charged  with  the  lien  may,  be  made 
parties;  but  sucli  as  are  not  made  parties  shall  not  be 
J  bound  by  such  proceedings.  The  proceedings  upon  the 
foreclosur(^  of  the  liens  created  by  this  code  shall  be,  as 
nearly  as  possible,  made  to  conform  to  the  proceedings  of 
a  foreclosure  of  a  mortgage  lien  upon  real  property. 

Argument. 

The  most  important  question  raised  by  appellant's  as- 
signments of  error  goes  to  the  validity  of  the  act  of  the 
Alaska  Legislature  on  the  subject  of  liens.  Chap.  79, 
Ses.  L.  1913. 

AYe  concede  that  in  the  construction  of  a  statue,  courts 
are  led  to  put  such  interpretation  ui)on  the  act  of  a  legis- 
lature as  will  avoid  conflict  with  the  constitutional  or 
restricted  power  of  the  legislature;  but  contend  that  the 
courts  will  give  full  force  and  effect  to  the  meaning  and 
intent  of  the  legislature,  Avhcni  it  can  be  done  without  an 
extravagant,  restrained  and  fantastic  construction;  and 
also  that  the  lawmaking  body  is  always  presumed  to  have 


acted  within  the  scope  of  its  powers.  The  genera litv  of 
a  title  is  no  objection  and  it  is  Avithin  the  province  of  the 
leficislatnre  to  determine  for  itself,  hoAv  broad  and  compre- 
hensive shall  be  the  object  of  a  statnte  nm^  how  mnch 
particnlarity  shall  be  implied  in  the  title  of  the  act. 

Cooley  Const.  Lim.  p.  174. 

Marsten    et   al    vs.    Hnmes,    Jndoe,    et    al,    2S    Pac. 

(Wash.)  520. 

Statntes  relating:  to  the  same  subject  matter  mnst  be 

constrned  in  pari  materia.     This  mav  include  the  earlier 

statutes  and  such  as  have  expired   or  ])een   repealed   as 

well. 

Sec.    34    and    48,   Endlich    on    the   Interpretation    of 
Statntes ; 

Northern  Commercial  Co.  vs.  United  Stat(^s,  217  Fed. 

33.   (0th  circnit.) 

We,  therefore,  submit  that  it  is  dis^doscMl,  bv  the  briefs 

herein,  that   for  a  nnmber  of  years  prior  to  the  act  in 

qnestion,  a  lien  law  for  laborers  on  mines,  etc.,  existed, 

and  by  the  interpretation  of  snch  statnte  bv  this  conrt  in 

Cascaden  vs.  Wimbish,  101   Fed.  241;  followed  bv 

Pioneer  ^rinino'  Co.  vs.  Delamotte.  185  Fed.  752; 

Andrews  vs.  Ladd,  188  Fed.  313; 

Noble  vs.  Onstafson,  204  Fed.  00, 
a  laborer  was  denied  a  lien  for  labor  performed  in  actual 
mining,  as  distino:nished  from  prospectinir  and  develop- 
ment work.  That  this  interpretation  led  to  tlu^  passa.G:e 
of  the  act  of  the  legislature  in  question.  That  the  le<T^is- 
latnre  undertook  to  change  this  law  ami  enlarj^e  the  pro- 


tectiou  to  laborers,  by  eliiniiiatiug  this  distinetiou  l)e- 
tween  mining  and  developniont,  and  in  so  doing  passed  the 
act  entitled :  ^^\n  act  to  create,  establish  and  provide 
for  liens  on  mines  in  favor  of  laborers  and  material  men, 
and  repealing  all  acts  and  parts  of  acts  in  conflict  there- 
with." 

Plaintiff  below,  at  the  trial  of  said  canse,  contended 
that  this  act  did  not  repeal  or  tak(^  the  place  of  the  form- 
er legislation  npon  tlie  subject,  excepting  where  the  same 
conflicts  with  parts  thereof.  And  this  is  the  reason  why 
the  Alaska  Legislature  omitted  tlu^  time  within  which  a 
lien  should  be  filed,  because  thirty  davs  are  provided  in 
the  old  act,  and  this  is  the  reason  whv  the  allowance  for 
drawing  the  lien,  filing  the  sam(\  and  for  attorney's  fees 
to  ])laintiff  in  the  foreclosure  of  such  liens,  were  omitted, 
as  well  as  the  proceeding  to  enforce  and  foreclose  such 
liens.  The  trial  court  did  not  in  all  respects  adopt  this 
view,  and  Avhile  it  held  the  act  valid,  vet  treated  the  same 
as  an  independeiit  act,  and  it  necessarily  followed  that 
plaintiff's  allowance  for  costs  of  drawing  the  lien,  filing 
the  same,  and  for  attorney's  fees,  were  disallowed,  and 
no  appeal  thca-efrom  was  taken.  After  this  decision,  and 
probablv  by  reason  thereof,  the  Legislature,  in  1915,  pass- 
(vl  another  licMi  law  entitled:  ''An  Act  to  provide  for  the 
liens  of  laborers  and  nnners  working  on,  in  and  about 
minces  and  mining  property,  repealing  the  act  of  tlie  legis- 
lature of  the  Territory  of  Alaska,  entitled  'An  Act  to 
creat(\  (\stablish  and  provide  for  liens  in  favor  of  laborers 
and  material  men,  and  repealing  all  acts  in  conflict  there- 
with', ai)prov(Ml  A])ril   30,   1013,  and   dcMdaring  an   emer- 


gency." 

Chap.  13  1).  29,  Ses.  L.  1915. 

Appellants'  brief,  p.  77. 
1>Y  this  act  a  lien  is  2^iveii   for  miiiinc:  as  w(^ll  as  for 
development  work,  and  is  also  o-iven  npon  the  machinery, 
stamp   mills,    etc.,    folloA^'inl»•   generally   the   act    of   1913, 

and  providins;  for  attorney's  fees,  costs,  etc. 

It  follows,  therefore,  that  the  (inestions  raised  arc^  of 
no  oeneral  or  Dnblic  importance,  as  contended  by  appel- 
lants and  they  affect  only  the  parti(^s  hereto.  We  can- 
not, therefore,  ccmsistently  join  appellants  in  askini>'  this 
conrt  ^^for  fntnre  onidance  in  interiiretin!2:  and  admin- 
isterino'  the  existing"  laws  and  acts  that  the  Lej^islatnre 
of  Alaska  may  hereafter  enact."  (pp.  29,  30,  76  and  77, 
Appellants'  brief.) 

Appellants,  in  their  contention  that  said  lei^islative  act 
is  void,  set  forth  many  objections  thereto  and  extend  some 
of  the  objections  to  an  imaeinarT  absnrditv,  as  to  what 
may  or  mar  not  b(^  lienable  nnder  this  oeneral  title.  The 
only  qnestion  inyolved  in  this  cas(^  is  as  to  whether  tlu* 
title  of  the  act  is  snfficient  to  include  a  lien  on  the  ma- 
chinery and  stamp  mill  and  ai)pliances,  nsed  npon  tlie 
mine  in  connection  therewith.  We  snbmit  that  snch  ma- 
chinery and  stam]^  mill  were  ])rop(Tly  treated  as  a  ])art  of 
the  real  estate  and  belono'ino'  to  the  mine,  and  the  apidi- 
ances  and  tools  connected  therewith,  arcs  nnder  all  of  the 
authorities,  to  be  treated  as  a  part  thereof,  and  that  said 
machinery  and  stani})  mill,  used  in  connection  with  said 
mine,  could  leL»ally  be  included  in  the  general  title  pro- 
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A'idinii"  for  a  laborers'  lien  upon  niiii(»s,  and  that  mines  and 
machinery  nsed  in  connection  therewith  and  beini;*  a  part 
thereof,  does  not  inchnh^  more  than  one  general  snbject. 
Marston  vs.  Hnmes,  Jndii'e,  et  al,  snpra. 
People  vs.  Brifl^gs,  50  N.  Y.  553; 
People  vs.  Hills,  35  N.  Y.  440; 
Tin<rne  vs.  Yillage  of  Port  niester,  101  N.  Y.  294 ; 
People  vs.  I*>anks,  Cu  X.  Y.  508 ; 
State  vs.  Rowers,  14  Ind.  195; 
Wheeler  vs.  State,  23  Ga.  9 ; 
State  vs.  Garrett,  29  La.  Ann.  037; 
Railroad  Go.'s  Appeal,  77  Pa.  St.  429; 
State  vs.  Gnt,  13  ]Minn.  341; 
Tnttle  vs.  Stront,  7  Minn.  405. 
The  objections  to  this  act,  by  appellants,  that  the  act  is 
not  complete  in  itself,  bnt  that  the  same  is  ambi^^nons  and 
uncertain,  are  untenable  under  the  general  principh^s  of 
statutory  con structi on . 

Northern  T'ommercial  Co.  vs.  United  States,  supra ; 
United  States  vs.  Union  Pacific  Railroad  Co.,  91  U.  S. 
72,  79,  23  L.  Ed.  224 ; 
Piatt  vs.  Union  Pacific  Railroad  C%>.,  99  U.  S.  48,  04, 

25  L.  Ed.  424 ; 
Smith  vs.  Townsend,  148  U.  S.  190,  491,  13  Sn]>.  Cf 
034,  37  L.  Ed.  533 ; 
We  submit  that  the  enactment  of  a  laborers'  lien  law, 
or  the  amr.mdmcut   thereof,   such    as   in   the  case  at   bar, 
has  never  been  held  to  be  retroactive  or  in  violaticm  of 
anv  ])rovisi(ni  of  th(^  Constitution  or  anv  amendment  there- 


of;  \mi  tliat  siicli  laws  linA^e  been  Tiniversallv  sustained, 
Avlion  ])roperly  enacted,  to  the  (^xtent  of  secm'in<j,-  a  lien 
against  property  npon  which  hibor  is  ex])ended  after  tlie 
passage  of  sncli  act,  and  that  a  provision  that  «nch  lien 
will  attach  to  the  mine,  even  nnder  lease,  nnless  the  owner 
thereof  performs  certain  acts  bv  waA^  of  i>ivini>'  notice,  does 
not  impair  any  existing}:  riG:hts  or  take  awav  his  property 
withont  (ln(^  process  of  law.  Tt  onlv  iniDo^'ex  th(^  addition- 
al dnty  that  the  owner  mnst  pav  snch  labor  to  tho  extent 
of  his  property,  nnle«s  he  protects  Ir'mself  thor'^from  bv, 
as  in  this  case,  filinjG^  of  record  his  lea^^e  and  r)o«tni'>  vo- 
tices  disclaimint!:  liability,  as  rennirc^i  in  saul  a'-t  in  +hree 
conspicnons  places  npon  the  r>roT^>erty,  settino-  forth, 
amon*x  other  thinc^s,  the  name  of  the  b^s^^ee^  and  the  boolc 
and  pat!:e  wherein  snch  lease  is  recorded.  This  can  be  no 
yiolation  of  the  inherent  or  constitutional  rip:hts  of  a  les- 
sor. Tt  is  a  reasonable  prote^^tion  for  the  laborer,  who 
belonti's  to  a  particular  class  nniA^ersallv  re''09:niz(Ml  as 
reqnirino;'  snch  protection.  The  importance  of  f-aich  pro- 
te^'tion  conld  not  be  better  illnstrate'T  than  in  the  cas(^  at 
bar.  ITere  defendant  Spalding--  ac^-ordino-  to  the  testi- 
nH>ny-  aiid  (birinir  the  times  inyolyf^l.  or>crafod  «aM  mi^^v 
and  dnrinc*'  snch  times  defendant  1^rnmban<»h  wa*<  presi- 
dent and  prior  thereto  had  been  vi'-e-nre^ident  (Tr.  28^ 
and  250)  of  the  defen'bant  Tv(diance  ^Tinino-  Co.,  the  OAyn- 
pr  of  said  (daim.  Said  defendant  Hrnmban«di  i^resident 
of  d(^fendant  company,  as  aforesaid,  wns  a^-tin^x  as  snper- 
iiiten<1pnt  and  booVlse'^i^f^^  ^t  «ni«l  nn'tip  ( Tv  m  ^^1  ^^^1 
250.)     That  dnrinij:  said  times  herein  involved .  said  min- 
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ino'  operations  Avere  fonducted  under  an  extension  of  tl^e 
lease,  by  resolntion  of  the  board  of  dir(M-tors  of  dc^fcndant 
eompany,  which  lease  Avas  not  recorded  as  re'inired  hv 
said  aet,  and  the  laborers  conld  not  liaA'e  k?ioAvn  its  con- 
tents AAithont  an  inqnirA^  not  exDectel  of  them  o^^  reqnireTl 
by  laAA^;  that  if  snch  in()nirY  had  b(MMi  made.  th(^  fnct  mav 
have  been  disclosed  that  the  leave  nnder  Avhich  said  mine 
Avas  beini2^  operated,  conclnsiA^(dA^  dcdares  that  tln^  consid- 
eration for  openiiu/  and  (lereJnpinfi  said  mine  i*-^  tl^e  riiijht 
of  f\\e  lessees  to  retain  a^l  th'^  <»o1d  takc^i  therefrom  dnr- 
ini^'  the  life  of  said  lease  <'or  anA^  ext(nsion  tliereof ).  Tr. 
p.  253.) 

Therefore,  Ave  snbmit,  tliat  the  parties  to  this  snit  Avere 
by  said  h^ase  conclnsiATdA'  bo^md  bA'  their  recitals  therein, 
and  that  the  conrt  mnst  consider  said  mine  as  nnopened 
and  nndcAcloped,  and  that  tlic  labor  expended  thereon,  for 
AAdiich  liens  are  claimed,  was  deA^eloiiment  A\^ork.  That 
the  presence  of  defendant  Frnnd>ani>h.  president  of  de- 
fendant com])anv,  as  aforesaid.  actin.u'  in.  the  capacitA^  of 
snperintendent  and  bookkeeper  in  sn'-h  deveh)]^ment  of 
snch  mine,  a\jis  certainlA^  enoni»h  to  mislead  common  la- 
borers or  anA'  ordinarA^  bnsiness  man. 

Fnr-ther  eAidence  of  defendant  Tlrnnd)ani>irs  dnal  ca- 
y)acitY  in  the  ])r(Mnis(^s  is  disido^cMl  bv  his  AT^rification  as 
president  of  said  l\eliance  ]Minin'.»  To.  of  defendant  com- 
])anyV  s(>paratc  ansAver  \wv(An.  (Tr.  ]?p.  228.  220,  23  <. 
235).  The  ai)])lication  of  said  lei>islatiA^e  act  is  particul- 
arly pertinent  nnder  these  facts  in  decdarinu  that  ^Th(^ 
failnre  of  any  oAvner  or  owners  of  snch  property  to  post 
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tlio  notice's  above  provided  for,  shall  l)e  d(MMiied  conclusive 
proof  of  the  consent  of  such  OAvner  or  owners,  that  his 
or  thc^ir  interest  in  such  mine  shall  be  subject  to  any  lien 
filed  under  the  j)rovisions  of  this  act." 

The  trial  court  adopted  this  vi(nv  and  found  furtluT,  as 
a  matter  of  fact,  that  some  time  after  January  25,  1913, 
which  was  before  any  labor  was  pcu^formed  for  which  a 
lien  was  allowed  (to-Avit,  July  30,  1913),  that  the  signa- 
ture to  the  noticc^s  poster!,  had  be(Mi  d(\stroyed,  as  well  as 
the  AN'oi'd  (/iiartz',  which  had  been  originally  Avritten  above 
the  printed  word  jdacer  mininii-  claim,  leavin<>  the  notices 
uusit>-ned  and  a])plicable  only  to  ^'said  placer  minini;" 
claim"'.  (Tr.  \)]).  282,  283.)  While  there  is  no  express 
provision  of  the  statute  requiring  these  notices  to  be,  at  all 
times,  maintained  as  originally  posted,  yet  we  contend 
that  under  the  circumstances  herein,  these  notices,  during 
the  time  of  the  lalxu'  in  (|uestion,  were  misleading  to  the 
laborers,  (if  they  were  anything),  and  that  the  defendant 
(ompany  was  bound  by  such  misleading  notic<^s,  or  A/as 
bound  by  theii*  insufficiency  by  the  c(mtinnal  daily  pres- 
^'uce  of  its  t!i(Mi  ])resident  and  fornun-  vice-])resid(mt,  the 
said  I*rund)aiigh,  (  Tr.  ])]).  231  and  251).)  and  superint(Mul- 
<ui  of  saiil  mining  dev(dO|)m(Mit.  It  s\u-h  notices  were 
jxjsted  in  three  conspicuous  places  u])on  the  })roperty,  as 
claimed  by  ajqx'Ilants,  tlu^i  said  defendant  c(>iHj)any  is 
chargeable  for  the  full  knowledge  of  such  weatlierbeaten 
-iianges,  and  cliargeable  with  full  knoAvledge  of  their  con- 
'cMis  or  insufhciency  as  well  as  any  laborers  upon  said 
properly.     (Tr.  231  and  235). 

Wq  subinil,  therefore,  that   such  notices  Avere  insuffi- 
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cienl  to  roli(»ve  tlie  owner  of  said  mine  from  liabilitv,  even 
under-  (lie  lien  law  existing  prior  to  said  aet  of  the  terri- 
torial legislature;  and,  if  that  Ix^  true,  the  liens  claimed 
herein,  are  valid  under  the  old  law. 

Tt  is  not  contended  bv  ay^pellants  that  any  of  said  no- 
tices complied  Avith  the  requirements  of  the  legislative 
act  They  fail  to  state  "the  name  or  names  of  the  lessee 
or  lessees,  or  other  person  or  persons  other  than  the  oAvn- 
er  operating  said  proper tv'',  etc. :  and  it  is  conceded  tha^ 
neither  the  lease  under  which  said  mininf.>:  DroDertA^  Avas 
being  developed,  or  the  extension  thereof,  Avas  ])laced 
of  record  as  required  bA'  Rec.  3  of  said  legislative  act. 

We  submit  that  the  legislative  act  in  (pie^tion  de-ds  Avith 
oTily  one  .s';//>/>cf,  to-\vit,  the  subie'*t  of  liens  of  laborers 
and  material  men  upon  mines  and  snch  other  properties 
as  are  reasonably  connected  thereAvith  or  behmging  there- 
to, as  disclosed  by  the  context  of  the  act,  and  that,  CA^en  if 
the  act  itself  does  deal  Avith  ])r()pertv  not  properly  in- 
cluded in  the  titl(\  the  act  Avould  onlv  be  A^oid  as  to  such 
ju-operty  not  bel(mgim>-  or  connected  with  the  mines.  Anv 
other  construction  Avould  mean  th.e  failure  of  the  princi- 
]>al  object  an.d  le'i:islative  intent  of  the  Alaska  legislature. 
If  the  obicctions  mad(*  bv  appellants,  as  disclosed  on  pages 
30  and  31  of  their  brief,  are  Avell  taken,  it  would  mean 
almo-^t  an  endh\ss  amoinit  of  h^^-^slatiori  bv  tlu^  ])assage  of 
a  sei)arate  lien  law  act  for  ea<-h  ])articiilar  class,  kind, 
or  description  of  ])ropertv  upon  which  a  lalxn^M'  could 
haA^e  a  lien. :  and  bv  the  passage  of  a  separate  lien  law  aft 
for  each  i)articular  (dass.  kind,  or  d(»scription  of  property 
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upon  which  a  material  man  ronhl  have  a  lien ;  and  that 
according  to  appellants'  contention  herein,  each  of  said  in- 
mimerable  and  separate  acts  shonld  contain  statntory 
provisions  for  the  enforcement  and  foreclosnre  of  each  of 
said  liens. 

We  snbmit  that  the  loc^icnl  and  proper  interpretation 
of  this  act  nnder  the  law  is,  that  it  rehntes  to  one  Hidiject 
(oeneral  snbject),  Avhich  is  reasonablv  expressed  in  its 
title. 

The  fact  that  the  leirislative  act  in  (niestion  does  not 
provide  for  the  filin^-  of  the  lien,  or  the  time  Avithin  which 
the  same  shonld  be  filed,  is  no  bar  in  this  case,  for  the 
reason  that  said  lien  Avas  filed  within  thirtv  daA^s,  as 
proAnVled  by  the  oh1  lien  law,  and  tlu^re  has  neA^(T  been 
any  contention  that  thirty  davs  is  an  nnreasonable  time 
within  which  to  file  the  same.  The  act  conteiiipl^Hes  the 
filinc:  of  a  lien,  becanse  it  refers  to  snHi  lien. 

The  obiection  that  the  act  does  not  nroAnMe  the  mnnner 
of  enforcing:  or  forclosinc:  the  lien,  is  not  Avell  taken,  first. 
because  the  old  act  provides  therefor;  secondlv.  the  trial 
conrt  had  oriirinal,  ceneral  and  ennitv  inrisdiction  AAith 
fnll  and  inherent  power  to  enforce  and  foreclose  snch 
liens;  thirdlv.  the  statnte  of  Alaska  nroAndes  an  adequate 
method  for  the  foreclosnre  of  liens.  Chan.  42  Sec.  1221, 
etc..  Tomp.  Laws  of  Alaska.  Tf  the  conrt  disa9:rees  Avith 
appellee's  contention  and  holds  that  the  act  is  insufficient 
to  coA^er  the  stamp  mill  and  machinerA^  or  tliat  the  same 
is  personal  pronertA\  and  not  belonf>"inn:  to  the  mine:  the 
pr't  yipveT'theles<2.  shonld  be  uT>held.  A^^e  submit,  to  the 
extent  of  maintainina'  our  liens  acrainst  the  mint^  and  that 
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the  judij:ment  could  l)e  modified  accordingly. 

We  suggest  further  that  the  (question  as  to  whc^ther  a 
lien  under  said  legislatiA^e  act  sliouhl  he  held  to  he  prior 
to  a  mortgage  lien  of  prior  date,  for  the  Avant  of  i>osting 
notices  does  not  come  within  the  scope  of  this  contro- 
versy; and  that  there  is  no  question  herein  inyolying  the 
priority  of  liens.  It  is  further  suggested  that  it  is  im- 
material for  the  purpose  of  determining  this  case,  whether 
under  the  act  a  yalid  lien  can  he  created  or  enforced 
against  the  gold  extracted  from  the  mine,  ^Mf  such  gold, 
in  good  faith,  in  due  course  of  husiness,  is  sold,  for  full 
yalue  to  a  hanker  or  merchant  or  used  as  a  medium  of  ex- 
change, or  delivered  to  the  post  office  or  express  oflfice  for 
transportation'',  as  appellants  friroiisJi/  suggest,  pp  3(), 
and  37  of  their  t)rief.  Appellee  ay)oligizes  for  taking  no- 
tice of  such  ahsurdities. 

The  ohjection  of  appellants  that  the  said  act  of  the 
legislature^  imposes  additional  duties  on  the  h^ssor  and 
thereby  divests  it  of  rights  already  vested,  is  not  well 
taken.  If  the  argument  and  law  cited  on  pages  50  to  58, 
both  inclusive,  of  appellants'  brief,  are  applicable  to  the 
case  at  bar,  then  Ave  submit  that,  to  (niact  any  labor  Utm 
law  bv  any  legislature,  would  be  to  impair  the  obligation 
of  contract  and  takc^  property  Avithout  due  ]>rocess  of 
law,  and  would  be  void  as  to  all  persons  having  ac(]uired 
property,  by  deetl  or  otherAvis(\  ]>rior  to  the  ])assage  of 
such  act. 

AnsAvering  pp.  GT,  ()8  and  09  of  a])p(^llants'  brief,  Ave 
admit  that  the  three  notices  posted  Avere  "durable,   be- 
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ing  printed  on  cloth,  and  not  snsceptible  of  being  qniekly 
faded  or  obliterated  by  the  action  of  the  elements,  and 
that  the}'  remained  permanently^  posted."  lUit  we  again 
call  attention  to  the  evidence  and  finding  of  the  court 
that  the  Avord  phicer  mine  was  originally  marked  but  with 
pen  and  ink  and  the  wo]*d  (/iKirtz  AA'^ritten  with  pen  and 
ink  above  the  word  placer,  and  that  the  name  of  the 
owner  of  the  pro])erty  was  also  Avritteii  on  said  cloth  no- 
tices in  ink,  and  that  all  of  said  AA^riting  Avas  soon  obliter- 
ated by  tlie  weather;  thus  leaAing  permanently  printed 
upon  sai'l  cloth  notices  the  information,  that  the  under- 
signed, (nobody,  because  the  signature  had  been  elimin- 
at(Hl),  Avould  not  Ix^  r(\s])onsible  for  any  debts  incurred 
by  laymen  now  ()])eratin'4  upon  said  placer  chi'nn. 

We  belicA^e  th(^  court,  by  reason  of  former  litigation, 
and  fi'om  general  information,  Avill  not  only  take  judicial 
notice,  but  has  actual  notice  tiiat  the  Tanana  Valley,  from 
a  mining  standpoint,  is  almost  entirely  placer,  and  par- 
ticularly Dome  r're(^k  and  the  Aicinity  of  the  mine  in 
question.  We  deem  it  unnecessary  to  quote  Cook  et  al  a's. 
Klonos,  et  al,  and  other  important  cases  heretofore  con- 
sidered by  this  court.  The  assertion  made  by  appellants 
on  ])age  (18  of  said  bri(^f,  that  ^'the  plaintiff  and  his  assign- 
ors, knew  th(^  name  of  the  less(H%  for  they  alleged 
it  ill  their  liens  and  com]>laint,  hence  Avhat  further 
inforiuation  did  thev  desire?''  is  not  in  accordance^ 
Avith  the  facts.  !n  all  of  \\k^  nuuierous  liens  filed  here- 
>n.  as  well  as  in  the  complaint,  i)laintiff,  au<l  his  assign- 
ors of  said  liens,  alleged  that  the  defendants  Spalding 
and    r>rund)augh    were   operating   said   mine   as   lessees). 
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It  is,  tlierefore,  probable  that  the  Laborers  relied  for  tlieir 
waives  upon  holdinfi^  the  property,  by  reason  of  the  noii- 
eompliance  with  the  le-G^islative  act  upon  the  part  of  de- 
fendant company,  or,  npon  their  belief  that  the  mine  was 
beinn:  Avorked  by  defendant  company,  by  its  president,  de- 
f(^ndant  Rrnniban^i,  who  was  sn  peri  n  tend  en  t  of  said  mine, 
or  that  they  relied  n])on  holdin2:  defendant  P>rnmbanG:h, 
as  one  of  the  lessees,  who  is  presnmed  to  be  solvent. 

We  desire  to  fnrther  call  the  conrt's  attention  to  the 
fact  that  the  plaintiff  below  and  his  assip^nors,  allec^ed  in 
their  several  claims  of  lien,  that  said  mine  Avas  bein^:  oi^- 
erated  by  defendnts  Spaldini»  and  T^rnmbansrh  nnd(T  a 
ten  years'  lease,  dated  Jnne  0,  1013.  and  recorded  in  Vol. 
5  of  Leases,  pacje  498  of  the  records  of  Fairbanks  Precinct, 
and  claimed  liens  npon  two  stamp  mills,  one  of  winrb 
was  located  npon  the  mine,  near  the  Avorkinc^-  shaft,  and 
the  other  stamp  mill  AAas  sitnate  abont  one-fonrth  mile 
from  said  mine.  (Tr.  ^^Exhibit  A;'  to  ^^Exhibit  Xr\  t)t>. 
108  to  104,  both  inclnsive.)  It  is,  therefore,  clear,  thn^ 
the  laborers  Avere  aurain  misled  particnlarlA"  by  the  con- 
duct of  defendants,  bv  relvino  nnon  said  lease  as  affect- 
inii"  their  ri,2^hts,  bej-anse  at  the  trial  defendants  proA'cl  that 
said  recorded  lease  AA^as  made  subject  to  all  prior  exi*-'tin<.': 
leases,  and  that  said  operations  Avere  not  condnct(Ml  nnd(^r 
the  same,  (AAdnch  covered  the  entire  mine).  (Tr.  pp. 
238  to  245,  both  inclnsiv(0.  P»iit  that  a  small  portion  of 
said  mine  AA^as  bein^'  dcA^eloped  under  an  extension  of  a 
(•(M'tain  lcas(^  dated  AFav  13,  1012,  AAdiich  Avas  not  recorded, 
and  Avhich  y)roA'ided  for  no  roA'altv.  and  the  objects  of 
Avhich,   and   the  consideration    tlu^refor,   Avas   for   the   sole 
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purpose  of  openinii;  and  developino-  s«aid  property.  (Tr. 
pp.  251  to  250,  botli  inclusive.)  Tender  said  proof,  the 
laborers  were  certainly  misled  by  reason  of  the  failure  to 
record  the  true  lease  under  Avliich  said  work  was  bc^ini? 
conducted,  as  required  by  said  le.c^islative  act.  The  ef- 
fect of  sucli  secret  so  Avell  kept  by  defendants  below,  was 
to  enable  them  to  ariuue  to  the  court  that  claimants  could 
not  have  any  lien  upon  said  mine,  except  that  portion 
covered  by  their  secret  lease,  to-wit,  300  fe(4  lon<>-  by  100 
feet  deep.  In  other  words,  that  if  they  were  entitled  to  a 
lien,  it  is  only  a  lien,  upon  the  hole  or  vacancy  caused  by 
defendants'  w(uivinii".  The  court  beloAV  did  not  ai>Tee  with 
such  cont(^ntion  of  defendants  below  and  allowed  the  liens 
ujxui  the  entire  mine,  accordiui^  to  the  ]>rovisions  of  said 
le<>i  stature. 

We  call  the  court's  attention  to  the  further  fact  that 
the  court  allo^^'ed  a  lien  only  upon  the  stamp  mill  and 
machinery  u])on  said  min(^  and  as  belon,t>in2:  thereto,  and 
refused  a  lien  ui)on  the  stamp  mill  not  situated  upon  the 
niin(^;  this  ujHm  the  theory  that  the  stamp  mill  and  ma- 
chinery was  a  part  of  the  real  estate  and  belonj^ed  to 
the  mine.     ( Tr.  pp.  300  to  303,  both  inclusive). 

The  (mly  expression  of  the  Su])reme  Court,  which  has 
come  within  our  notice,  concerning:  the  validity  of  the  leg- 
islative acts  of  the  Alaska  legislature,  is  in  the  case  of 
the  United  States  vs.  John  AV.  Wiooer,  Vol.  35,  No.  3 
Sup.  St.  Kep.  p.  42  (Jan.  1,  1015).  which  case  upholds 
the  act  considei'ed  therein. 

Appellants  complain  of  the  impossibilitv  contained  in 
th(^  court's  Findinii'  No.  XII,  that  John  t'urry  perfornuHl 
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tlilrty-eight  days  labor  between  September  30tli  and  Oc- 
tober 8th,  1913.  This,  of  course,  is  a  typographical  error 
and  should  have  read,  September  1st  instead  of  Septem- 
ber 30th,  Avhich  is  disclosed  in  t'nrry's  lien  (  Tr.  ]).  111). 
Had  Counsel  called  the  court's  attention  to  said  typo- 
graphical error  the  court  Avould,  undoubtedly,  have  cor- 
rected the  same.  It  is  a  harndess  error  and  too  late  to 
raise  such  objection  for  the  first  tim(^  in  tlie  a])p(dlat(^ 
court. 

Taylor  vs.  Williams,  2  Colo.  App.  Rep.  559,  31   Pac. 
504,  506. 

There  are  a  number  of  ol)j(Hti()ns  made  in  appellants' 
brief  which  counsel  deems  unnecessary  to  answer,  for  the 
reason  that  it  is  self-evident  that  sucli  objections  are  not 
well  taken. 

We  respectfully  submit  that  the  decree,  from  which  this 
appeal  has  been  taken,  should  be  sustained  and  the  case 
affirmed. 

MORTON  E.  STEVENS 
Attorney  for  Appellee 
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alleged  and  proved  or  sought  to  be  proved,  and  how 
the  question  at  issue  arose  and  was  decided  by  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Southern  Division,  and  said 
parties  agree  that  such  statement  may  be  filed  in 
the  office  of  the  clerk  of  said  district  court  and  may, 
together  with  the  final  decree  herein,  be  certified 
to  the  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  as  the  record  on  this  appeal,  in  accordance 
with  Rule  77  of  the  Rules  of  Practice  for  the  Courts 
of  Equity  in  the  United  States.     [2] 
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Statement  of  the  Case. 
The  original  complaint  herein  was  filed  by  Geo. 
V.     Burke    versus    Mountain     Timber     Company, 
a    Corporation,    in    the    United    States    District 
Court   for   the   Western    District   of  Washington, 
Southern  Division.     After  setting  forth  the  diverse 
citizenship  of  the  parties  the  complaint  alleges  that 
the  defendant  at  Portland,  Oregon,  on  Feb.  3,  1910, 
made,  executed  and  delivered  to  one  David  L.  Kelly, 
its  certain  promissory  notes  for  the  principal  sum 
of  thirty-two  thousand,  five  hundred   ($32,500.00) 
dollars,  with  interest  at  5%  per  annum,  and  simul- 
taneously therewith  to  secure  payment  thereof  made, 
executed  and  delivered  to  the  said  David  L.  Kelly,  a 
mortgage  on  certain  real  estate  in  the  county  of 
Cowlitz,  State  of  Washington,  which  said  mortgage 
was  duly  recorded;  that  David  L.  Kelly  is  now  de- 
ceased, and  Frank  Gr.  Kelly  was  duly  appointed  ad- 
ministrator of  his  estate,  and  that  said  administrator 
had  assigned  said  notes  and  mortgage  to  the  plain- 
tiff; that  the  principal  and  interest  of  said  notes  re- 
main unpaid  and  that  $5,000.00  is  a  reasonable  sum 
to  be  allowed  as  attorney's  fees,  in  accordance  with 
the  provisions  of  the  notes  and  mortgage. 

The  following  paragraphs  of  said  complaint  are 
significant  in  connection  with  this  particular  appeal: 

[Portions  of  Complaint.] 
^'XIII. 

Plaintiff  alleges  that  the  chief  and  principal  value 
of  the  mortgaged  premises  described  in  said  mort- 
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gage  and  in  this  complaint  described,  consists  in  the 
merchantable  timber  standing  thereon.  That  said 
mortgage  herein  referred  to  and  hereto  attached, 
contains  a  stipulation  as  follows,  namely :     [3] 

'Provided,  and  said  mortgagor  company  hereby 
covenants  and  agrees  to  and  with  said  D.  L.  Kelly, 
and  his  assigns,  that  any  timber  cut  by  said  Mountain 
Timber  Company,  or  its  assigns,  on  any  of  the  above- 
described  lands  before  full  satisfaction  and  pay- 
ment of  this  mortgage  shall  be  paid  for  to  said  D.  L. 
Kelly,  or  his  assigns,  at  or  before  the  time  of  cutting 
the  same,  at  the  rate  of  $2.50  per  thousand  feet,  ac- 
cording to  the  log  scale  or  cruise  made  by  a  cruiser 
or  scaler  selected  and  agreed  upon  by  the  parties 
hereto,  and  the  payments  so  made  shall  apply  upon 
the  amount  due  upon  this  mortgage.' 

XIV. 

Plaintiff  alleges  that  defendant  has  heretofore  cut 
a  large  amount  of  timber  from  said  mortgaged  prem- 
ises without  complying  with  the  terms  and  condi- 
tion of  said  stipulation  of  said  mortgage  set  forth 
in  the  preceding  paragraph  hereof,  and  without  mak- 
ing any  payment  or  payments  or  account  thereof, 
and  is  at  the  present  time  engaged  in  cutting  a  large 
amount  of  timber  thereon  and  threatens  to  and  will, 
unless  restrained  by  an  order  of  this  Honorable 
Court,  continue  to  cut  and  remove  from  said  prem- 
ises large  quantities  of  timber  now^  standing  there- 
on, thereby  endangering,  lessening  and  depreciating 
the  mortgage  security  afforded  by  the  conditions 
and    provisions  of  said   mortgage,  and    unless  re- 
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strained  and  enjoined  by  order  of  this  Court,  de- 
fendant will  cut  and  remove  so  much  of  said  timber 
as  to  greatly  impair,  if  not  wholly  destroy  the  mort- 
gage security  aforesaid,  and  plaintiff  will  thereby 
become  deprived  of  the  benefit  and  value  of  the  se- 
curity so  granted  and  afforded  by  the  terms  and  con- 
ditions of  said  mortgage." 

The  prayer  of  said  complaint  in  addition  to  judg- 
ment, foreclosure,  sale,  etc,  asks  the  following  addi- 
tional relief: 

''That  a  temporary  injunction  issue,  restraining 
and  enjoining  the  defendant,  its  agents,  attorneys, 
servants,  and  all  persons  acting  by,  under,  or  through 
it,  from  cutting  or  removing  any  timber  now  stand- 
ing, growing  or  being  upon  said  mortgage  premises, 
and  that  upon  the  final  hearing  of  this  cause  said 
temporary  injunction  be  made  permanent."     [4] 

An  answer  was  filed  by  the  Mountain  Timber  Com- 
pany denying,  among  other  things,  the  allegations 
of  paragraphs  XIII  and  XIV  of  the  complaint. 
There  is  also  the  further  and  separate  answer  which 
does  not,  however,  affect  the  question  involved  in 
this  particular  appeal. 

On  April  25,  1913,  the  plaintiff  filed  the  following 

MOTION. 

[Notice  of  Motion  for  Temporary  Injunction.] 

To  Mountain  Timber  Company,  a  Corporation,  De- 
fendant Above  Named: 
Please  TAKE  NOTICE  that  on  Monday,  the  5th 
day  of  May,  1913,  at  10:00  o'clock  in  the  forenoon  of 
said  day,  or  as  soon  thereafter  as  counsel  can  be 
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heard,  the  plaintiff  in  this  action  will  move  the  Court 
for  a  temporary  injunction  to  be  issued  herein,  en- 
joining and  restraining  the  defendant,  its  officers, 
agents,  servants,  and  all  persons  acting  by,  under,  or 
through  it,  from  cutting  and  removing  any  timber 
now  standing,  growing,  or  being  upon  the  premises 
described  in  the  complaint  herein,  against  which  a 
mortgage  foreclosure  is  sought  in  accordance  with 
the  prayer  of  said  complaint. 

The  application  for  temporary  injunction  will  be 
made  on  the  verified  complaint  in  this  action  and  the 
affidavit  of  Frank  G.  Kelly,  the  originals  of  which 
have  heretofore  been  filed,  and  copies  thereof  here- 
with served  upon  you. 

Sgd.— M.  J.  GORDON  and 
J.  H.  EASTERDAY, 
Solicitors  for  Plaintiff."     [5] 

Accompanying  said  motion  was  the  following 

Affidavit  [of  F.  G.  Kelly  on  Motion  for  Temporary- 
Injunction]. 

^^State  of  Oregon, 

County  of  Multnomah, — ss. 

I,  P.  G.  Kelly,  being  first  duly  sworn,  depose  and 
say  that  I  am  the  duly  appointed,  qualified  and  act- 
ing administrator  of  the  Estate  of  D.  L.  Kelly,  de- 
ceased, in  the  State  of  Oregon,  having  been  ap- 
pointed by  due  and  regular  order  of  the  County 
Court  of  the  State  of  Oregon  for  Multnomah  County, 
said  D.  L.  Kelly  being  the  payee  in  those  certain  notes 
described  in  the  complaint  in  the  above-entitled  ac- 
tion. 


vs.  George  B.  Burke  et  al,  7 

That  said  defendant,  Mountain  Timber  Company, 
is  extensively  engaged  in  the  sawmill,  lumber  and 
logging  business  in  Cowlitz  County,  Washington,  op- 
erating and  running  a  large  sawmill  in  said  county. 

That  said  defendant  has  been  and  now  is  actually 
cutting  and  removing  off  of  the  land  described  in 
plaintiff's  complaint  the  standing  and  growing  tim- 
ber thereon  of  merchantable  character,  and  are  fail- 
ing, refusing  and  neglecting  to  account  for  the  tim- 
per  in  accordance  with  the  terms  of  said  mortgage 
therein  described  in  said  complaint. 

That  practically  half  or  more  of  the  timber  which 
stood  thereon  at  the  time  of  the  execution  of  said 
mortgage  has  been  cut  and  removed  from  said  land 
by  said  defendant,  its  agents  and  employees,  and 
said  defendant  threatens  and  states  to  your  de- 
ponent that  it  will  continue  to  cut  and  remove  said 
timber  until  the  same  and  the  whole  thereof  has  been 
cut  and  removed  and  will  denude  said  land  of  all  of 
its  timber. 

That  said  timber  when  cut  and  removed  there- 
from by  said  defendant  is  immediately  sawed  up  in 
the  sawmill  of  said  defendant  and  sold  and  disposed 
of,  and  as  to  that  already  cut  and  removed,  said  plain- 
tiff* has  no  means  of  ascertaining  the  amount  thereof. 

That  if  said  defendant  is  permitted  further  to  cut 
and  remove  said  timber  standing  and  growing  on 
said  land,  plaintiff's  security  will  be  inadequate  to 
satisfy  the  amount  of  said  notes  secured  by  said  mort- 
gage, and  said  mortgage  security  will  be  rendered 
valueless. 
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That  the  chief  value  of  said  mortgage  security  lies  in 
the  timber  standing  and  growing  on  said  land,  the 
said  land  if  denuded  of  its  timber  has  practically  no 
value. 

That  said  land  has  already  been  so  depleted  of 
its  timber  by  said  defendant  that  it  is  now  very 
doubtful  whether  or  not  the  remaining  portion  there- 
of is  sufficient  to  satisfy  said  mortgage,  and  every 
day  said  defendant  is  allowed  to  cut  and  remove 
said  timber  is  an  immediate  and  irreparable  loss  and 
damage  to  said  plaintiff. 

That  said  defendant  is  heavily  involved  in  debt, 
and  [6]  divers  and  numerous  suits  and  actions 
are  pending  against  them  in  which  said  suits  and 
actions,  if  said  defendant  is  unsuccessful,  large  judg- 
ments will  be  secured  against  said  defendant  and 
will  be  prior  liens  to  any  deficiency  judgment  which 
might  be  obtained  by  said  plaintiff  in  this  action. 

That  said  defendant  by  and  through  its  officers 
and  agents  have  promised  to  pay  oif  and  liquidate 
said  notes  and  mortgage,  and  have  used  said  prom- 
ises as  a  cloak  to  continue  to  cut  and  remove  said 
timber  and  denude  said  land  of  its  timber,  and  if 
permitted  to  continue  further  to  cut  and  remove  said 
timber,  plaintiff's  mortgage  security  will  be  ren- 
dered valueless  and  great,  immediate  and  irreparable 
loss  and  damage  will  result  to  said  plaintiff  and  plain- 
tiff's assignor. 

Sgd.— F.  G.  KELLY. 
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Subscribed  and  sworn  to  before  me  this  19th  day 
of  April,  1913. 

(Notarial  Seal)  Sgd.— J.  F.  SHELTON, 


Notary  Public  for  Oregon. 


?> 


On  May  5, 1913,  there  was  filed  the  following 

Stipulation  [Withdrawing  Application  for  Injunc- 
tion, etc.] 

^^  WHEREAS,  the  plaintiff  in  the  above-entitled 
action  has  heretofore  filed  his  bill  of  complaint  seek- 
ing foreclosure  of  mortgage  in  said  bill  mentioned, 
and  has  also  made  application  for  a  preliminary  in- 
junction retraining  defendant  from  cutting  timber 
on  the  alleged  mortgaged  premises  during  the  pen- 
dency of  this  action;  and 

WHEREAS,  the  defendant  has  on  this  5th  dav 
of  May,  1913,  filed  in  this  court  and  cause  a  bond 
in  the  sum  of  $45,000.00  with  the  United  States  Fi- 
delity &  Guaranty  Company  as  surety  thereon,  con- 
ditioned for  the  payment  in  full  of  any  judgment 
which  shall  be  rendered  in  favor  of  the  plaintiff  in 
this  action; 

NOW  THEREFORE,  in  consideration  of  the  fil- 
ing of  said  bond,  it  is  hereby  STIPULATED  AND 
AGREED, 

First:  That  plaintiff's  application  for  an  injunc- 
tion be  and  the  same  is  hereby  withdrawn;  and 

Second:     It  is  further  STIPULATED  that  de- 
fendant may  have  to  and  including  June  5,  1913,  in 
which  to  enter  further  appearance  in  said  action. 
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Dated  this  5th  day  of  May,  1913. 

Sgd.— GORDON  &  EASTERDAY, 

Solicitors  for  Plaintiff. 
Sgd.— E.  C.  STRODE, 
A.  H.  IMUS, 
ABEL  &  BURNETT, 
Solicitors    for  Defendant."     [7].. 
Accompanying  said  stipulation  was  the  following 

Bond  [for  Payment  of  Judgment]. 

''In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision, 

GEORGE  B.  BURKE, 

Plaintiff, 

V. 

MOUNTAIN  TIMBER  COMPANY,  a  Corporation, 

Defendant. 

WHEREAS,  in  the  above-entitled  court  and  cause 
plaintiff  above  named,  on  the  25th  day  of  April,  1913, 
filed  his  complaint  asking  judgment  against  the  de- 
fendant for  the  sum  of  thirty-two  thousand,  five  hun- 
dred ($32,500.00)  dollars,  together  with  interest 
thereon  at  5%  from  the  3d  day  of  February,  1910, 
with  attorney '5  fees,  and  in  said  complaint  prayed 
for  a  temporary  and  permanent  injunction  enjoining 
the  defendant  from  further  cutting  the  timber  upon 
lands  described  in  said  complaint; 

NOW,  THEREFORE,  we.  Mountain  Timber  Com- 
pany, a  corporation,  as  principal,  and  United  States 
Fidelity  &  Guraanty  Company  of  Baltimore,  Mary- 
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land,  as  surety,  are  held  and  firmly  bound  unto 
George  B.  Burke  in  the  penal  sum  of  forty-five  thou- 
sand dollars  ($45,000.00)  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  hereby  bind  ourselves, 
our  successors  or  assigns,  provided,  and  the  condi- 
tion of  this  obligation  is  such  that  if  Mountain  Tim- 
ber Company  shall  pay,  or  cause  to  be  paid,  in  full 
any  judgment  which  shall  be  rendered  in  favor  of 
the  plaintiff  in  the  above-entitled  action,  then  this 
undertaking  to  be  null  and  void,  otherwise  to  be  and 
remain  in  full  force  and  effect. 
Dated  this  3d  day  of  May,  1913. 

Sgd.— MOUNTAIN  TIMBER  COMPANY, 

By  COY  BUENETT,  Principal. 
Sgd.— U.    S.    FIDELITY    &    GUARANTY 
COMPANY, 

By  JOHN  C.  STANTON, 

By  Attorney  in  Fact, 

Surety. 

[S.     Corporate  Seal.]     [8] 

The  plaintiff  consenting  to  the  form  and  sufficiency 

thereof  this  bond  is  hereby  allowed  and  approved. 

Dated  May  5,  1913. 

Sgd.— EDWARD  E.  CUSHMAN, 

Judge." 
A  COMPLAINT  IN  INTERVENTION  was  filed 
by  E.  W.  Ferris,  as  Administrator  of  the  Estate  of 
David  L.  Kelly,  reciting  the  appointment  of  E.  W. 
Ferris  as  such  administrator,  his  qualifications  and 
other  formal  allegations.  Among  them  the  refusal 
of  the  plaintiff  to  surrender  to  the  intervenor  said 
notes  and  mortgage. 
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Thereafter,  on  tlie  21st  of  September,  1913,  an  or- 
der was  entered  directing  that  said  Ferris  be  made 
a  party  plaintiff  in  his  said  capacity  of  administrator 
and  that  said  suit  be  continued  in  the  names  of  said 
Burke  &  Ferris  as  parties  plaintiff,  and  extending 
to  the  plaintiffs  leave  to  file  a  supplemental  com- 
plaint against  the  defendant,  Mountain  Timber  Com- 
pany. The  SUPPLEMENTAL  COMPLAINT  was 
thereupon  filed  on  behalf  of  Geo.  V.  Burke  and  E.  W. 
Ferris,  as  Administrator,  etc.,  as  plaintiffs,  versus 
Mountain  Timber  Company,  a  corporation,  defend- 
ant. The  Supplemnetal  Complaint,  in  so  far  as  ma- 
terial to  this  appeal,  contains  the  following  allega- 
tions : 

[Portions  of  Supplemental  Complaint.] 

Thereafter,  and  upon  application  for  a  temporary 
injunction  as  prayed  for  by  the  plaintiff  Burke,  in 
his  said  complaint,  the  defendant  executed  to  the 
said  Burke,  with  the  U.  S.  Fidelity  &  Guaranty  Com- 
pany, as  surety,  a  bond  in  the  sum  of  $45,000.00  con- 
ditioned in  substance,  that  the  Mountain  Timber 
Company  would  pay  or  cause  to  be  paid,  any  judg- 
ment which  might  be  rendered  in  said  cause;  in  con- 
sideration of  the  execution  and  filing  of  the  said 
bond,  a  temporary  writ  of  injunction  was  not  issued, 
and  the  defendant  was  not  restrained  from  continu- 
ing to  cut  and  remove  the  timber  from  said  lands, 
said  timber  constituting  a  substantial  part,  or  the 
sole  value  of  the  security  for  the  mortgage  aforesaid. 
[9] 
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XVII. 

And  these  plaintiffs  reaffirm  and  reallege  by  a  ref- 
erence, the  allegations  contained  in  paragraph  thir- 
teen of  the  complaint  filed  by  the  plaintiff  Burke, 
herein,  and  in  this  connection  allege,  that  since  the 
bringing  of  this  suit,  and  the  execution  of  the  bond 
hereinbefore  referred  to,  and  which  has  been  filed 
with  the  clerk  of  this  court,  and  is  a  part  of  the  files 
and  records  herein  (reference  being  made  to  said  bond 
for  a  more  particular  statement  of  its  terms),  the 
defendant  has  cut  and  removed  from  the  premises 
described  in  said  mortgage,  substantially  all  of  the 
standing  and  growing  timber  thereon,  which  consti- 
tuted a  substantial  part  of  the  value  of  the  security 
of  said  mortgage,  and  that  by  reason  thereof  the 
value  of  the  security  upon  the  land  described  in  said 
mortgage,  denuded  of  its  standing  and  growing  tim- 
ber as  aforesaid  is,  as  plaintiffs  are  informed  and  be- 
lieve, and  therefore  allege  the  fact  to  be,  very  much 
less  than  the  amount  due  upon  the  mortgage;  and 
that  the  bond  executed  and  filed  in  this  cause  as 
aforesaid,  is  the  substantial  security  upon  which  the 
plaintiffs  must  rely  in  this  case  for  the  enforcement 
of  any  judgment  that  may  be  obtained  herein." 

In  the  prayer  of  said  supplemental  complaint,  in 
addition  to  the  relief  asked  for  in  the  original  com- 
plaint it  was  also  prayed 

^^That  plaintiffs  have  judgment  against  the  de- 
fendant and  against  the  surety  upon  the  bond  men- 
tioned in  the  complaint  herein,  and  in  this  supple- 
mental complaint,  for  the  principal  sum  of  $32,500.00, 
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together  with  interest  thereon  from  the  3d  day  of 
February,  1910,  at  the  rate  of  5%  per  annum,  and 
for  such  further  sum  as  the  Court  shall  adjudge  rea- 
sonable for  attorney's  fees,  for  the  bringing  and 
prosecution  of  this  suit,  and  for  their  costs  and  dis- 
bursements herein." 

The  Mountain  Timber  Company  answered,  deny- 
ing among  other  matters,  the  allegations  of  para- 
graphs IV  and  XVII  of  the  supplemental  complaint. 

A  further  and  separate  answer  was  also  filed  by 
the  said  company  but  same  is  not  material  on  this 
appeal.     [10] 

A  reply  w^as  filed  by  the  plaintiffs  to  the  further 
and  separate  answer  of  the  Mountain  Timber  Com- 
pany, but  same  is  not  essential  here. 

On  June  15,  1915,  the  Hon.  Edward  E.  Cushman, 
Judge  of  said  court  rendered  an  opinion  in  favor  of 
the  plaintiffs  and  against  the  defendant.  Mountain 
Timber  Company.  In  the  course  of  said  opinion 
the  Court  said  with  regard  to  matters  material  on 
this  subject: 

[Portion  of  Opinion.] 

''This  is  a  suit  to  foreclose  a  purchase  money  mort- 
gage brought  by  the  administrator  of  the  mort- 
gagee, David  L.  Kelly,  ....  The  present  suit  was 
brought  after  these  tenders  were  made.  The  mort- 
gage provided  that  any  timber  cut  by  defendant 
upon  the  mortgaged  lands  before  full  satisfaction 
of  the  mortgage  should  be  paid  for  at  the  rate  of 
$2.50  per  thousand  feet,  at,  or  before  the  time  of  cut- 
ting the  same.    There  was  no  attempt  to  comply  with 
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this  provision  before,  or  after  the  making  of  these 
tenders,  although  a  large  amount  of  timber  was  cut 
and  removed  from  the  land.  At  the  commence- 
ment of  the  suit,  the  complainant,  Burke,  asked  an 
injunction  against  the  further  cutting  of  timber  in 
such  manner.  To  avoid  the  issuance  of  such  injunc- 
tion, the  defendant,  with  the  United  States  Fidelity 
&  Guaranty  Co.,  as  surety,  executed  a  bond  to  the 
complainant,  Burke,  in  the  amount  of  $45,000  con- 
ditioned to  pay  any  judgment  executed  herein 'j 

On  July  6, 1915,  the  following  notice  with  endorse- 
ments set  forth,  was  filed  in  said  Court: 

[Notice  of  Motion  for  Filing  and  Entering  of  Find- 
ings of  Fact  and  Conclusions  of  Law,  etc.] 

''In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision, 
aEORGE  B.  BURKE  and  E.  W.  FERRIS,  as  Ad- 
ministrator   of    the    Estate    of   DAVID    L. 
KELLY,  Deceased, 

Plaintiff, 

V. 

MOUNTAIN  TIMBER  COMPANY,  a  Corporation, 

Defendant.     [11] 

To  the  Above-named  Defendant,  Mountain  Timber 

Company,  and  Coy  Burnett,  its  Attorney,  and 

United  States  Fidelity  &  Guaranty  Company: 

Please  take  notice,  that  on  Tuesday,  July  6,  1915, 

at  ten  o'clock  in  the  forenoon  of  that  day,  or  as  soon 

thereafter  as  counsel  can  be  heard,  and  at  the  court- 
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room  of  said  court,  in  the  Federal  Building,  in  Ta- 
coma,  Washington,  the  plaintiffs  will  move  for  the 
signing  and  entering  of  Findings  of  Fact  and  Con- 
clusions of  Law,  by  said  Court,  in  accordance  with 
the  opinion  of  the  Court  heretofore  rendered  and 
filed,  and  in  accordance  with  the  Findings  and  De- 
cree, copies  of  which  have  heretofore  been  served 
upon  the  defendant  in  this  case. 

And  at  the  same  time  and  place,  the  plaintiffs  will 
move  for  the  entry  of  Findings  and  Decree,  which, 
among  other  things,  will  provide^?;,  that  judgment 
and  decree  shall  go  against  the  defendant,  and  United 
States  Fidelity  &  Guaranty  Company,  surety  upon 
the  bond  to  stay  the  issuance  of  an  injunction;  ex- 
ecution to  issue  against  said  companies,  and  either 
thereof,  and  their  property  jointly,  in  the  event  of  a 
deficiency. 

Dated  this  2d  day  of  July,  1915. 

Sgd.— M.  J.  GOEDON  and 
A.  E.  CLARK  and 
M.  H.  CLARK, 
Attorneys  for  Plaintiffs. 
The  following  acknowledgment  of  service  was  on 
the  cover  of  the  above  notice : 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  within  notice,  is  hereby  accepted 
in  Multnomah  County,  Oregon,  this  2d  day  of  July, 
1915,  by  receiving  a  copy  thereof,  duly  certified  to 
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as  such  by  M.  H.  Clark,  of  Attorneys  for  Plaintiffs. 

Sgd.— COY  BURNETT, 
W.  K.  K., 
Of  Attorneys  for  Defendant,  Mountain  Timber  Com- 
pany. 
The  following  affidavit  was  also  on  the  cover  of 
said  notice: 

State  of  Oregon, 

County  of  Multnomah, — ss. 

I,  J.  F.  Alexander,  being  first  duly  sworn,  upon 
oath,  depose  and  say  that  I  am  over  the  age  of  21 
years,  a  citizen,  resident  and  inhabitant  of  the  city 
of  Portland,  Multnomah  County,  Oregon;  that  I  am 
employed  in  the  office  of  A.  E.  Clark  and  M.  H.  Clark, 
attorneys  at  law,  in  said  city;  that  I  served  the  with- 
in notice  on  the  United  States  Fidelity  &  Guaranty 
[12}  Company,  by  handing  to,  and  leaving  with, 
Charles  E.  Newman,  a  clerk  in  the  office  of  Douglas 
R.  Tate,  statutory  agent  of  said  United  States  Fidel- 
ity &  Guaranty  Company,  a  duly  certified  copy  of 
said  notice  certified  to  by  M.  H.  Clark,  one  of  the 
attorneys  for  the  plainti^";  that  said  service  was 
made  this  2d  day  of  July,  1915,  at  the  office  of  said 
company  and  statutory  agent  in  the  Chamber  of 
Commerce  Building,  Portland,  Oregon. 

Sgd.— J.  F.  ALEXANDER, 

Subscribed  and  sworn  to  before  me  this  2d  day  of 
July,  A.  D.  1915. 

(Notarial  Seal)  Sgd.— M.  H.  CLARK, 

Notary  Public  for  Oregon,  Residing  at  Portland, 
therein. 

My  commission  expires  Feb.  21, 1916. 
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[Portions  of  Findings  of  Fact.] 
On  July  6, 1915,  findings  of  fact  and  conclusions  of 
law  were  entered  in  said  court,  which,  in  so  far  as 
material  to  this  appeal,  recite: 

FINDINGS  OF  FACT— Paragraph  XIII. 
'^That  the  lands  described  in  said  mortgage,  at  the 
time  of  the  execution  of  said  mortgage,  were  covered 
by  standing,  merchantable  timber;  that  said  timber 
constituted  the  principal  value  of  said  land,  and  the 
principal  part  of  the  value  of  the  security  created 
by  said  mortgage ;  that,  among  other  things  and  by 
the  terms  of  said  mortgage;  the  defendant  did  cov- 
enant, 

*and  said  Mortgagor  Company  hereby  covenants 
and  agrees  to  and  with  the  said  D.  L.  Kelly,  and 
his  assigns,  that  any  timber  cut  by  said  Moun- 
tain Timber  Company,  or  its  assigns,  on  any  of 
the  above-described  lands  before  full  satisfac- 
tion and  payment  of  this  mortgage  shall  be  paid 
for  to  said  D.  L.  Kelly,  or  his  assigns,  at  or  be- 
fore the  time  of  cutting  the  same,  at  the  rate  of 
$2.50  per  thousand  feet,  according  to  the  log 
cruise  or  cruise  made  by  a  cruiser  or  scaler  se- 
lected and  agreed  upon  by  the  parties  hereto, 
and  the  payments  so  made     [13]     shall  apply 
upon  the  amount  due  upon  this  mortgage.' 
That  since  the  execution  of  said  mortgage,  the  de- 
fendant Mountain  Timber  Company  has  cut  and  re- 
moved from  said  land,  practically  all  of  the  standing 
and  merchantable  timber  thereon,  constituting  the 


vs,  George  B,  Burke  et  al,  19 

chief  value  of  the  security;  that  the  defendant  has 
ignored,  and  failed  to  keep  and  perform  the  last 
quoted  covenant  contained  in  said  mortgage,  and 
has  not  paid  any  sum  or  sums  whatsoever  upon  the 
mortgage  debt,  according  to  said  covenant  or  other- 


wise." 


Paragraph  XIV. 

^^That  in  the  complaint  by  which  this  action  was 
commenced,  the  plaintiff,  among  other  things,  did 
pray  that  a  temporary  injunction  issue,  restraining 
and  enjoining  the  defendant,  its  agents,  attorneys, 
servants,  and  all  other  persons  acting  by,  under  or 
through  it,  from  cutting  or  removing  any  timber 
standing,  growing,  and  being  upon  said  mortgaged 
premises;  that  upon  final  hearing  of  this  cause,  said 
temporary  injunction  be  made  permanent.  Immedi- 
ately following  the  commencement  of  this  action, 
and  based  upon  the  files  and  records  of  said  cause, 
and  supported  by  affidavit,  the  plaintiff  did  move  for 
a  writ  of  temporary  injunction  in  accordance  with 
said  prayer.  A  hearing  was  had  thereon,  and  in 
connection  with  said  hearing,  and  in  consideration 
that  the  plaintiff  would  withdraw  his  application  for 
a  writ  of  temporary  injunction,  the  defendant,  as 
principal,  and  the  United  States  Fidelity  &  Guaranty 
Company,  of  Blaltimore,  Maryland,  as  surety,  did 
duly  execute  and  file  with  the  clerk  of  this  court,  a 
bond  in  words  and  figures  as  follows,  to  wit:" 

(The  bond  having  been  heretofore  set  out  is  not 
now  recopied.) 

Paragraph  XV. 

^^That  at  the  time  of  the  commencement  of  this 
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action,  and  at  the  time  of  the  application  for  a  tem- 
porary injunction  as  aforesaid,  and  likewise  at  the 
time  of  the  execution  of  said  bond,  the  defendant  was 
engaged  in  cutting  and  removing  the  standing,  mer- 
chantable timber  from  said  mortgaged  premises,  and 
there  was  still  a  large  amount  of  standing,  growing 
and  merchantable  timber  thereon;  that  in  considera- 
tion of  the  execution  of  said  bond,  the  plaintiff  did 
not  seek  to  obtain  a  temporary  writ  of  injunction 
and  defendant  was  permitted  to  cut  and  remove  the 
timber  from  said  premises;  and  that  since  the  ex- 
ecution of  said  bond  the  defendant  has  cut  and  re- 
moved a  large  quantity  of  the  timber  from  said  mort- 
gaged premises,  and  has  thus  diminished  and  im- 
paired the  security  of  said  mortgage  debt  in  a  sub- 
stantial amount."  [14] 
And  as 

Conclusions  of  Law 
therefrom  the  Court  found  that  the  plaintiffs  were 
entitled  to:  ' 

(a)  Judgment  against  the  defendant.  Mountain 
Timber  Company,  and  the  United  States  Fidelity  & 
Guaranty  Company,  of  Baltimore,  Maryland,  for 
the  sum  of  $32,500.00,  with  interest  thereon  at  the 
rate  of  5%  per  annum  from  the  3d  day  of  February, 
1910,  and  the  further  sum  of  $2,500.00  attorney's  fees, 
and  the  costs  and  disbursements  of  this  action. 

(b)  Judgment  for  the  foreclosure  of  the  mort- 
gage mentioned  and  described  in  the  complaint  and 
in  the  supplemental  complaint  in  this  cause,  and  di- 
recting a  sale  of  said  real  property,  conformably  to 
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the  requirements  of  the  statutes,  and  the  rules  of 
this  court,  and  for  the  other  relief  prayed  for  in  said 
complaint,  and  in  said  supplemental  complaint. 

Thereafter  and  upon  the  same  day  after  allowing 
to  the  Mountain  Timber  Company  exceptions  to  each 
of  said  findings,  the  Court  entered  a  decree  against 
the  Mountain  Timber  Company  and  against  the  ap- 
pellant herein,  the  United  States  Fidelity  &  Guar- 
anty Company,  as  set  forth  in  detail  in  the  annexed 
certified  copy  of  said  decree. 

And  afterwards,  to  wit,  on  the day  of  Jan- 
uary, 1916,  there  was  duly  filed  in  said  court  and 
cause  by  the  U.  S.  Fidelity  &  Guaranty  Company, 
appellant,  a  petition  for  appeal  in  words  and  figures 
as  follows,  to  wit: 

Petition  for  Appeal. 

The  U.  S.  Fidelity  &  Guaranty  Company,  a  Mary- 
land corporation,  feeling  aggrieved  by  the  decree 
rendered  and  entered  in  the  above-entitled  court 
and  cause  on  the  6th  day  of  July,  1915,  [15]  in  so 
far  as  said  decree  in  terms  applies  to  the  said  U.  S. 
Fidelity  &  Guaranty  Company,  does  hereby  appeal 
from  said  portion  of  said  decree  to  the  U.  S.  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  for  the  rea- 
sons set  forth  in  the  assignment  of  errors  filed  here- 
with, and  it  prays  that  its  appeal  be  allowed,  and 
that  citation  be  issued  as  provided  by  law,  and  that 
a  transcript  of  the  record  proceedings  and  documents 
upon  which  said  decree  was  based,  duly  authenti- 
cated, be  sent  to  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  under  the  rules  of 
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said  court  in  such  cause  made  and  provided. 
U.  S.  FIDELITY  &  GUARANTY  CO., 

By  ROSCOE  C.  NELSON, 

Attorney. 
BEACH,  SIMON  &  NELSON, 

Solicitors  for  U.  S.  Fidelity  &  Guaranty  Co. 

Order  Allowing  Appeal. 

And   now,    to    wit,    on   January   3,    1916,    it    is 
ORDERED  that  the  appeal  be  allowed  as  prayed  for. 

Sgd.— WM.  B.  GILBERT, 
Judge  of  the  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 


And  afterwards,  to  wit,  on  the  3d  day  of  January, 
1916,  there  was  duly  filed  in  said  court  and  cause 
assignment  of  errors  in  words  and  figures  as  follows, 
to  wit :     [16] 

Assignment  of  Errors. 

Now  comes  the  U.  S.  Fidelity  &  Guaranty  Com- 
pany, a  Maryland  Corporation,  and  files  the  follow- 
ing assignment  of  errors  upon  which  it  will  rely  in 
the  prosecution  of  its  appeal  from  the  decree  ren- 
dered in  the  above-entitled  court  and  cause  on  the 
6th  day  of  July,  1915; 

First:  ,  That  the  U.  S.  District  Court  for  the 
Western  District  of  Washington,  Southern  Division, 
erred  in  entering  as  a  part  of  said  decree  a  judgment 
order  that  the  plaintiff  should  have  and  recover  of 
the  Mountain  Timber  Company  and  the  U.  S.  Fi- 
delity &  Guaranty  Company,  thirty-two  thousand 
five  hundred  ($32,500.00)  dollars,  with  interest  at 
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5%  from  February  3,  1910,  and  $2,500  attorney's 
fees  and  $312.00  costs,  in  all,  forty-four  thousand  one 
hundred  and  twenty-eight  ($44,128.00)  dollars,  with 
interest  at  5%  from  that  date,  and  that  the  plain- 
tiffs have  execution  against  the  Mountain  Timber 
Company  and  the  U.  S.  Fidelity  &  Guaranty  Com- 
pany for  any  deficit  remaining  after  the  sale  of  the 
real  estate  ordered  by  the  said  decree  to  be  sold. 

The  error  alleged  refers  only  to  so  much  of  said 
decree  as  effects  the  U.  S.  Fidelity  &  Guaranty  Com- 
pany, and  the  claim  of  error  is  based  on  the  conten- 
tion that  the  U.  S.  Fidelity  &  Guaranty  Company 
was  not  a  party  to  the  suit,  and  that  the  said  Court 
had  no  jurisdiction  in  said  cause  to  render  the  [17] 
said  judgment  and  decree,  or  any  judgment  or  decree 
whatsoever  against  the  said  U.  S.  Fidelity  &  Guar- 
anty Co. 

WHEREFORE,  said  U.  S.  Fidelity  &  Guaranty 
Company  prays  that  said  decree  be  reversed  in  so 
far  as  same  grants  the  relief  named  or  any  relief,  in 
favor  of  the  plaintiffs  against  the  said  United  States 
Fidelity  &  Guaranty  Company, 

U.    S.    FIDELITY    &    GUARANTY    COM- 
PANY, 

Bv  ROSCOE  C.  NELSON, 

Attorney. 
BEACH,  SIMON  &  NELSON, 

Solicitors  or  U.  S.  Fidelity  &  Guaranty  Co., 
Appellant.     [18] 
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And  on  the  same  day  appellant  filed  in  the  clerk's 
office  of  said  court  the  following 

Undertaking  on  Appeal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That,  we,  the  U.  S.  Fidelity  &  Guaranty  Company,  a 
Maryland  corporation,  and  NATIONAL  SURETY 
COMPANY,  are  held  and  firmly  bound  unto  Geo.  B. 
Burke  and  E.  N.  Ferris,  as  administrator  of  the  es- 
tate of  David  L.  Kelly,  dec'd.,  and  Mountain  Timber 
Company,  and  to  each  of  them,  in  the  penal  sum  of 
One  Thousand  ($1,000.00)  Dollars,  to  the  payment  of 
which,  well  and  truly  to  be  made,  we  bind  ourselves, 
successors  and  assigns,  jointly  and  severally  firmly 
by  these  presents. 

Sealed  wtih  our  seals  and  dated  this  3d  day  of  Jan- 
uary, 1916. 

The  condition  of  the  above  obligation  is  such  that, 
WHEREAS,  heretofore,  to  wit,  on  the  6th  day  of 
July,  1915,  the  said  Geo.  B.  Burke  and  E.  N.  Ferris, 
as  administrator  of  the  Estate  of  David  L.  Kelly, 
dec'd.,  in  the  above-entitled  court  and  cause  were 
awarded  a  decree  against  the  U.  S.  Fidelity  &  Guar- 
anty Company  for  the  sum  of  Forty-four  Thousand, 
One  Hundred  and  Twenty-eight  ($44,128.00)  Dol- 
lars, with  interest  and  $312.00  costs,  from  which  said 
decree  of  said  Court,  the  said  U.  S.  Fidelity  &  Guar- 
anty Company  is  appealing  to  the  U.  S.  Circuit  Court 
of  Appeals,  for  the  Ninth  Circuit. 

Now,  if  the  said  UNITED  STATES  FIDELITY 
&  GUARANTY  COMPANY,  shall  well  and  truly 
prosecute  said  appeal  to  effect  and  pay  all  damages, 
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costs  and  disbursements  which  may  be  awarded  to 
the  premises  in  this  bond,  or  either,  or  any  of  them, 
against  the  said  appellant  on  said  appeal,  then  the 
above  obligation  shall  be  null  and  void;  otherwise 
and  in  the  event  the  said  appellant  fails  to  make  good 
its  plea  on  appeal,  to  be  and  remain  in  full  force  and 

virtue. 

U.  S.  FIDELITY  &  GUARANTY  CO. 

By  DOUGLAS  R.  TATE, 

Its  Attorney  in  Fact. 
NATIONAL  SURETY  COMPANY. 

Bv  MARC  HUBBARD, 

Res.  Vice-prest. 
Attest:  M,  S.H.CROWE, 

Res.  Asst.  Sec. 


In  presence  of: 


Approved : 


C.  E.  HICKS. 
ROSCOE  C.  NELSON. 


WM.  B.  GILBERT, 

Judge  of  the  U.  S.  Circuit  Court  of  Appeals  for  the 
9th  Circuit.     [19] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Southern  Division, 

GEO.  B.  BURKE,  and  E.  N.  FERRIS,  as  Adminis- 
trator of  the  Estate  of  DAVID  L.  KELLY, 

Dec'd., 

Plaintiffs, 

V. 

MOUNTAIN  TIMBER  COMPANY,  a  Corporation, 

Defendant. 
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Citation  [on  Appeal  (Copy)]. 

United  States  of  America, — ss. 

To  Geo.  B.  Boirke,  E.  N.  Ferris,  Administrator  of  the 

Estate  of  David   L.  Kelly,  Deceased,    and   to 

Mountain  Timber  Company: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  at  San  Francisco, 
California,  on  the  1st  day  of  February,  1916,  pursu- 
ant to  the  appeal  filed  in  the  clerk's  office  of  the  Dis- 
trict Court  of  the  United  States  for  the  Western 
District  of  Washington,  Southern  Division,  in  the 
above-entitled  cause  herein^  the  U.   S.  Fidelity  & 
Ouaranty  Company  is  appellant  and  Geo.  B.  Burke 
and  E.  N.  Ferris,  administrator  of  the  estate  of  Da- 
vid L.  Kelly,  and  Mountain  Timber  Company,  are  re- 
spondents, to  show  cause,  if  any  there  be,  why  the 
decree  in  the  petition  and  allowance  of  appeal  men- 
tioned should  not  be  corrected   and  speedy  justice 
[20]     should  not  be  done  to  the  parties  on  their  be- 
half. 

WITNESS  the  Honorable  W.  B.  GILBERT,  Judge 
of  the  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  this  3d  day  of  January,  1916. 

Sgd.— WM.  B.  GILBERT, 
Circuit  Judge. 
I  hereby  this  3d  day  of  January,  1916,  accept  due 
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personal  service  of  this  citation  on  behalf  of  Geo. 
B.  Burke. 

Sgd.— A.  E.  CLARK, 
Of  Attorneys  for  Geo.  B.  Burke. 
M.  J.  GORDON, 
Of  Attorneys  for  E.  W.  Ferris. 
COY  BURNETT, 
Of  Attorneys  for  Mountain  Timber  Co. 
BEACH,  SIMON  &  NELSON, 
Attorneys  for  Appellant,  U.  S.  Fidelity  &  Guaranty 
Co. 

A.  E.  CLARK, 
Of  Attorneys  for  Geo.  V.  Burke  and  E.  W.  Ferris, 
^Administrator  of  the  Estate  of  David  L.  Kelly, 
Deed. 

COY  BURNETT, 
Attorney  for  Mountain  Timber  Co. 
Approved : 

EDWARD  E.  CUSHMAN, 
Judge  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 
(Filed  Jan.  28th,  1916.)     [21] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Washington,  Southern  Division! 

No.  3— E. 

GEORGE  B.  BURKE  and  E.  W.  FERRIS,  as  Ad- 
ministrator  of  the  Estate  of  DAVID  L. 
KELLY,  Deceased, 

Plaintiffs, 

V. 

MOUNTAIN  TIMBER  COMPANY,  a  Corporation, 

Defendant. 

Decree. 

This  cause  being  at  issue,  and  being  regularly 
upon  the  trial  calendar  of  this  Court,  came  on  for 
hearing  and  determination  on  the  12th  day  of  Janu- 
ary, 1915,  and  was  tried  upon  that  day  and  succeed- 
ing days.  The  cause  was  tried  before  the  Court 
without  a  jury  (it  being  a  cause  in  equity),  Hon- 
orable E.  E.  Cushman,  Judge  presiding. 

The  plaintiffs  appeared  by  their  attorneys,  M.  J. 
Gordon  and  A.  E.  Clark.  The  defendant  appeared 
by  its  attorneys  E.  C.  Strode  and  Coy  Burnett. 

The  Court  being  at  this  time  fully  advised  in  the 
premises,  and  said  cause  now  coming  on  upon  appli- 
cation for  a  decree,  it  is 

CONSIDERED,  ORDERED  AND  DECREED 
that  the  plaintiffs  George  B.  Burke  and  E.  W.  Fer- 
ris, as  administrator  of  the  Estate  of  David  L.  Kelly, 
deceased,  have  and  recover  and  from  the  defendant 
Mountain  Timber  Company  and  the  United  States 
Fidelity  &  Guaranty  Company,  of  Baltimore,  Mary- 
land, the  sum  of  $32,500.00,  and  interest  thereon  at 
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the  rate  of  5%  per  anmim  from  the  3d  day  of  Febru- 
ary, 1910';  and  the  further  sum  of  $2,500.00  as  at- 
torney's fees,  allowed  to  the  plaintiffs  in  [22] 
this  cause;  and  the  further  sum  of  $312.40  taxed 
and  allowed  herein  as  costs  and  disbursements,  mak- 
ing in  all  the  sum  of  $44,128.00';  and  it  is  further  or- 
dered that  this  judgment  bear  interest  at  5%  until 
paid  or  satisfied. 

CONSIDERED,  ORDERED  and  DECREED, 
that  the  mortgage  described  in  the  complaint,  and  in 
the  supplemental  complaint  in  this  cause,  be  fore- 
closed, according  to  law,  and  the  rules  and  practice 
of  this  Court;  and  that  the  following  real  estate  de- 
scribed therein,  be  sold  to  satisfy  the  amount  of  the 
aforesaid  judgment,  to  wit: 

The  East  Half  of  the  East  Half  of  Section  Nine 
(9);  the  West  Half  of  the  Northwest  Quarter,  the 
Southwest  Quarter,  and  the  West  Half  of  the  South- 
east Quarter  of  Section  Ten  (10),  the  Southwest 
Quarter  of  Section  Eleven  (11),  the  North  Half,  the 
Southwest  Quarter  of  Section  Fourteen  (14),  all  in 
Township  Six  (6),  North,  Range  One  (1)  West  of 
Willamette  Meridiam,  excepting  a  certain  reserva- 
tion for  a  schoolhouse  site  in  Section  Nine  (9),  now 
appearing  on  the  records,  all  situated  in  the  county 
of  Cowlitz,  State  of  Washington. 

That  the  proceeds  of  said  sale,  or  so  much  thereof 
as  may  be  necessary,  shall  be  applied  to  the  payment 
of  the  amount  hereinbefore  adjudged  and  decreed  to 
be  due  to  the  plaintiffs;  and  that  plaintiffs  may  have 
general  execution  against  any  of  the  property  of  the 
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said  defendant  Mountain  Timber  Company,  and  the 
said  United  States  Fidelity  &  Guaranty  Company, 
for  any  deficiency  remaining  after  the  application 
upon  said  judgment  of  the  proceeds  of  said  sale;  and 
it  is  further 

CONSIDERED,  ORDERED  and  DECREED, 
that  said  premises  shall  be  sold  free  and  clear  of  any 
right,  interest,  estate,  lien  or  claim  of  said  defend- 
ant, or  any  person  claiming  by,  through  or  under  it, 
save  and  except  the  right  of  redemption  as  by  law 
provided;  and  it  is  further, 

CONSIDERED,  ORDERED  and  DECREED,  that 
plaintiffs  may  [23]  become  a  purchaser  of  said 
property  upon  said  foreclosure  sale,  and  that  the 
purchaser  at  said  foreclosure  sale  shall  be  let  into 
possession  of  said  mortgage  premises  upon  the  con- 
firmation of  said  sale. 

Dated  this  6th  day  of  July,  1915. 

EDWARD  E.  CUSHMAN, 

Judge. 

(Filed  July  6,  1915.)     [24] 


[Certificate    of    Clerk    U.    S.    District    Court    to 
Transcript  of  the  Record,  etc.] 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court  for  the  Western  Districe  of  Washing- 
ton, do  hereby  certify  and  return  the  foregoing  and 
attached  to  be  a  true,  full  and  correct  transcript  of 
the  papers  and  proceedings  in  the  case  of  George  B. 
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Burke  and  E.  W.  Ferris,  as  Administrator  of  the 
Estate  of  DAVID  F.  KELLY,  Deceased,  vs.  MOUN- 
TAIN TIMBER  COMPANY,  a  Corporation,  lately 
pending  in  this  court,  pursuant  to  stipulation  of 
counsel  herein  filed,  being  the  appeal  of  the  United 
States  Fidelity  &  Guaranty  Company,  a  corporation, 
herein,  as  the  originals  thereof  appear  on  file  in  this 
Court,  at  Tacoma,  in  the  District  aforesaid 

I  further  certify  that  I  have  attached  hereto  the 
original  citation  and  original  order  extending  time 
for  transcript  on  appeal. 

I  further  certify  that  the  following  is  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  and  paid  into  my  office  by  and  on 
behalf  of  the  appellant  herein,  for  making  the  record, 
certificate  and  return  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  wit : 
Clerk's  fees  (sec.  828,  R.  S.  U.  S.)  for 
making  record,  certificate  and  re- 
turn, 63  folios  at  15^  ea 9.45 

Clerk's  certificate  to  transcript,  2  folios 

and  seal   50' 

[25] 

ATTEST  MY  OFFICIAL  SIGNATURE,  AND 
THE  SEAL  OF  THIS  COURT,  at  Tacoma,  in  the 
District  aforesaid,  this  31st  day  of  January,  A.  D. 
1916. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  E.  C.  Ellington, 
Deputy  Clerk.     [26] 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Southern  Division. 

GEO.  B.  BURKE,  and  E.  W.  FERRIS,  as  Ad- 
ministrator of  the  Estate  of  DAVID  L. 
KELLY,  Deceased, 

Plaintiffs, 

V. 

MOUNTAIN  TIMBER  COMPANY,  a  Corporation, 

Defendant. 

Citation  [on  Appeal  (Original)]. 
United  States  of  America, — ss. 

To  Geo.  B.  Burke,  E.  N.  Ferris,  Administrator  of  the 
Estate  of  David  L.  Kelly,  Deceased,  and  to 
Momitain  Timber  Company: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  at  San  Francisco, 
California,  on  the  1st  day  of  February,  1916,  pur- 
suant to  the  Appeal  filed  in  the  Clerk's  Office  of  the 
District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Southern  Division,  in  the 
above-entitled  cause,  wherein,  the  U.  S.  Fidelity 
&  Guaranty  Company  is  appellant,  and  Geo.  B. 
Burke  and  E.  W.  Ferris,  Administrator  of  the  Estate 
of  David  L.  Kelly,  and  Mountain  Timber  Company, 
are  Respondents,  to  show  cause,  if  any  there  be, 
why  the  decree  in  the  petition  for  and  allowance  of 
appeal  mentioned  should  not  be  corrected  and  speedy 
justice  should  not  be  done  to  the  parties  on  that  be- 
half.    [27] 
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WITNESS    the    Honorable    W.    B.    GILBERT, 

Judge  of  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  this  3d  day  of  January,  1916. 

WM.  B.  GILBERT, 
Circuit  Judge.     [28] 
I  hereby,  this  3d  day  of  January,  1916,  accept  due 
personal  service  of  this  Citation  on  behalf  of  Moun- 
tain Timber  Company. 

COY  BURNETT, 
Of  Solicitors  for  Mountain  Timber  Co. 

I  hereby,  this  3d  day  of  January,  1916,  accept  due 
personal  service  of  this  Citation  on  behalf  of  Geo.  B. 
Burke. 

A.  E.  CLARK, 
Of  Solicitors  for  Geo.  B.  Burke. 
I  hereby,  this  4th  day  of  January,  1916,  accept  due 
personal  service  of  this  Citation  on  behalf  of  E.  W. 
Ferris,  as  Admr.  of  the  Estate  of  David  L.  Kelly, 
dec'd. 

M.  J.  GORDON, 
Of  Solicitors  for  E.  W.  Ferris,  Admr.  of  David  L. 
Kelly,  Deed.     [29] 

[Endorsed]  :  In  the  U.  S.  District  Court  for  the 
Western  District  of  Washington,  Southern  Division. 
Geo.  B.  Burke,  and  E.  N.  Ferris,  as  Admr.  of  the 
Estate  of  David  L.  Kelly,  Deceased,  Plaintiffs  v. 
Mountain  Timber  Co.,  a  Corporation,  Defendant. 
Citation.  Filed  in  the  U.  S.  District  Court,  Western 
Dist.  of  Washington,  Southern  Division.  Jan.  4, 
1916.  Frank  L.  Crosby,  Clerk.  By  F.  M.  Harsh- 
berger.  Deputy. 
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In  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Judicial  Circuit. 

No. . 


UNITED   STATES  FIDELITY  &  GUARANTY 
COMPANY,  a  Corporation, 

Appellant. 
vs. 
GEORGE  B.  BURKE  and  E.  W.  Ferris,  as  Admin- 
istrator of  the  Estate  of  DAVID  L.  KELLY, 
Deceased,  and  MOUNTAIN  TIMBER  COM- 
PANY, a  Corporation, 

Appellees. 

Order  Extending  Time  for  Transcript  on  Appeal. 

For  good  cause  shown  it  is  now  ORDERED  that 
the  time  within  which  the  record  on  appeal  in  the 
above-entitled  case  may  be  filed  in  this  court  at  San 
Francisco,  California,  be  and  the  same  is  hereby  ex- 
tended to  and  including  the  25th  day  of  February,  A. 
D.  1916. 

Dated  this  28th  day  of  January,  A.  D.  1916. 

EDWARD  E.  CUSHMAN, 
District  Judge  for  the  Western  District  of  Washing- 
ton. 

[Endorsed] :  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Southern  Division. 
Jan.  28,  1916.  Frank  L.  Crosby,  Clerk.  By  F.  M. 
Harshberger,  Deputy. 
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[Endorsed] :  No.  2744.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  Fidelity  &  Guaranty  Company,  a  Corporation, 
Appellant,  vs.  George  B.  Burke  and  E.  W.  Ferris,  as 
Administrator  of  the  Estate  of  David  L.  Kelly,  De- 
ceased, and  Mountain  Timber  Company,  a  Corpora- 
tion, Appellees.  Transcript  of  Record.  Upon  Ap- 
peal from  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Southern  Division. 
Filed  February  4,  1916. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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®niteb  States; 
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Jf or  tfje  Minti)  Circuit 


UNITED  STATES  FIDELITY  &  GUARANTY 
COMPANY,  a  Corporation. 

Appellant, 

vs. 

GEORGE  B.  BURKE  and  E.  W.  FERRIS,  as 
Administrator  of  the  Estate  of  DAVID  L. 
KELLY,  Deceased,,  and  MOUNTAIN  TIMBER 
COMPANY,  a  Corporation, 

Appellees. 


APPELLAXT'S    BRIEF. 

Upon  Appeal  from  the  United  States  District  Court  for 

the  Western  District  of  Washington, 

Southern  Division. 


BEACH,  SIMON  &  NELSON,  Attorneys  for  Appellant. 
GORDON  &  EASTERDAY, 
A.  E.  and  M.  H.  CLARK, 

Attorneys  for  Appellees,  BURKE  &  FERRIS. 

COY  BURNETT  and  E.  C.  STRODE, 

Attorneys  for  Appellee,  MOUNTAIN  TIMBER  CO. 


Filed 

APR  3  4  1916 
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UNITED   STATES   FIDELITY   &   GUARANTY  1 
COMPANY,  a  Corporation, 

Appellant, 


vs. 

GEORGE  B.  BURKE  and  E.  W.  FERRIS,  as 
Administrator  of  the  Estate  of  DAVID  L. 
KELLY,  Deceased,  and  MOUNTAIN  TIMBER 
COMPANY,  a  Corporation, 

Appellees. 
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APPELLANT'S    BRIEF. 

Upon  Appeal  from  the  United  States  District  Court  for 

the  Western  District  of  Washington, 

Southern  Division. 


STATEMENT  OF  FACTS. 

Appellees,  Burke  and  Ferris,  were  complainants  in 
this  suit  instituted  in  the  United  States  District  Court 
for  the  Western  District  of  Washington,  Southern  Di- 
vision, to  foreclose  a  mortgage  which  had  been  executed 
by  the  Mountain  Timber  Company  to  secure  payment 
of  the  sum  of  $32,500.00.  The  mortgage  covered  a 
tract  of  timber  land  in  Cowlitz  County,  Washington. 


Subsequently  to  the  institution  of  the  suit  the  com- 
plainants filed  a  motion  for  a  temporary  injunction  to 
restrain  the  defendant,  Mountain  Timber  Company, 
from  cutting  or  removing  any  timber  then  upon  the 
premises  described  in  the  Bill,  the  basis  for  the  applica- 
tion being  the  expressed  fear  of  complainants  that  half 
of  the  timber  standing  upon  the  land  at  the  time  of  the 
execution  of  the  mortgage  having  been  cut  and  removed 
therefrom,  the  continuation  of  that  process  would  denude 
the  land  of  all  its  timber,  with  the  result  that  complain- 
ants' security  would  be  inadequate  to  satisfy  the  amount 
of  indebtedness,  and  that  a  deficiency  judgment  which 
complainants  might  obtain  in  the  suit  might  be  uncol- 
lectible because  of  the  existing  or  prospective  insolvency 
of  the  defendant,  Mountain  Timber  Company. 

A  stipulation  was  thereafter  entered  into  between 
the  parties  reciting  the  fact  that  the  defendant  had  filed 
a  bond  in  the  sum  of  $45,000  with  the  U.  S.  Fidelity  & 
Guaranty  Company  (Appellant  herein)  as  surety,  guar- 
anteeing the  payment  of  any  judgment  which  might  be 
rendered  in  favor  of  the  Complainants  in  the  suit,  and 
that  in  consideration  thereof  Complainants  withdrew 
their  application  for  injunction.  (Transcript  of  Rec- 
ord, pp.  9-19).  The  Bond  referred  to  in  the  stipuation 
is  as  follows  (Transcript  of  Record,  pp.  10-11)  : 

"In  the  District  Court  of  the  United 
States  for  the  Western  District  of  Wash- 
ington, Southern  Division. 

GEORGE  B.  BURKE, 

Plaintiff, 
v. 
MOUNTAIN  TIMBER  COMPANY, 

a  Corporation, 

Defendant. 

WHEREAS,  in  the  above  entitled 
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court  and  cause  plaintiff  above  named,  on 
the  25tli  day  of  April,  1913,  filed  his  com- 
plaint asking  judgment  against  the  de- 
fendant for  the  sum  of  thirty-two  thou- 
sand five  hundred  ($32,500.00)  dollars, 
together  with  interest  thereon  at  5^^  from 
the  3d  day  of  February,  1910,  with  attor- 
nej^'s  fees,  and  in  said  complaint  prayed 
for  a  temporary  and  permanent  injunc- 
tion enjoining  the  defendant  from  further 
cutting  the  timber  upon  lands  described 
in  said  complaint; 

NOYf ,  THEREFORE,  we.  Moun- 
tain Timber  Company,  a  Corporation,  as 
principal,  and  United  States  Fidelity  & 
Guaranty  Company  of  Baltimore,  Mary- 
land, as  surety,  are  held  and  firmly  bound 
unto  George  B.  Burke  in  the  penal  sum  of 
fortj^-five  thousand  ($45,000.00)  dollars 
for  the  payment  of  which,  well  and  truly 
to  be  made,  we  hereby  bind  ourselves,  our 
successors  or  assigns,  provided,  and  the 
condition  of  this  obligation  is  such  that  if 
Mountain  Timber  Company  shall  pay,  or 
cause  to  be  paid,  in  full  any  judgment 
which  shall  be  rendered  in  favor  of  the 
plaintiff  in  the  above  entitled  action,  then 
this  undertaking  to  be  null  and  void,  other- 
wise to  be  and  remain  in  full  force  and  ef- 
fect. 

Dated  this  3d  day  of  May,  1913. 

Sgd.  MOUNTAIN  TIMBER  COM- 
PANY, by  COY  BURNETT,  Prin- 
cipal. 

Sgd.  U.  S.  FIDELITY  k  GUAR- 
ANTY COMPANY,  by  JOHN  C. 
STANTON, 

By  Attorney  in  Fact, 

Surety. 

(S.    Corporate  Seal.) 


The  plaintiff  consenting  to  the  form 
and  sufficiency  thereof,  this  bond  is  here- 
by allowed  and  approved. 

Dated  May  5,  1913. 

Sgd.  EDWARD  E.  CUSHMAN, 

Judge." 

The  District  Court  subsequently  entered  a  foreclos- 
ure decree  against  the  defendant,  Mountain  Timber 
Company,  but  instead  of  merely  ascertaining  therein  the 
amount  due  upon  the  mortgage  indebtedness,  directing 
a  sale,  and  providing  for  judgment  in  favor  of  the  Com- 
plainants for  any  deficiency,  the  Judge  of  the  District 
Court  awarded  judgment  against  the  Mountain  Timber 
Company  and  the  U.  S.  Fidelity  &  Guaranty  Company 
jointly  for  the  sum  of  $44,128.00  representing  the  en- 
tire amount  of  original  mortgage  indebtedness,  interest, 
attorney's  fees,  and  costs,  and  proceeded  to  direct  the 
foreclosure  of  the  mortgage.  (Transcript  of  Record, 
pp.  28-30.) 

The  Appellant,  U.  S.  Fidelity  &  Guaranty  Com- 
pany, w^as  at  no  time  a  party  to  the  suit.  It  was  afforded 
no  opportunity  to  be  heard,  and  had  no  notice  of  the  con- 
templated judgment  against  it,  except  that  a  notice  to 
the  effect  that  same  would  be  applied  for  on  July  6, 
1915,  at  the  Court  Room  of  said  Court  in  Tacoma, 
Washington,  was  left  with  a  clerk  in  the  office  of  the 
statutory  agent  of  Appellant,  for  the  State  of  Oregon, 
at  Portland,  Oregon,  on  July  2,  1915.  (Transcript  of 
Record,  p.  17.) 

Upon  the  ground  that  the  entry  of  this  judgment 
against  the  U.  S.  Fidelity  &  Guaranty  Company  was 
unauthorized,  said  Company  perfected  this  appeal  and 
now  urges  said  lack  of  authority,  in  addition  to  plain  er- 


rors  manifest  upon  the  face  of  the  record,  as  ground  for 
a  reversal  of  said  judgment  insofar  as  same  concerns  this 
Appellant. 

POINTS  AND  AUTHORITIES. 

I. 

In  a  suit  to  foreclose  a  mortgage  the  Court  cannot,  in 
advance  of  sale,  render  judgment  for  the  full  amount 
claimed  to  be  due,  but  its  power  is  limited  to  the  render- 
ing of  a  judgment  for  the  deficiency  remaining  after  the 
sale  and  application  of  the  proceeds. 

Jones  on  Mortgages,  7th  Ed.  Vol.  3,  p.  870 ; 
Dudley  v.  Congregation,  138  N.  Y.  451 ;  34  N. 

E.  281; 
Hull  V.  Young,  29  S.  C.  71 ; 
Parr  v.  Lindler,  40  S.  C.  193;  18  S.  E.  636; 
Bailey  v.  Block,  104  Tex.  101 ;  134  S.  W.  323; 
Dodge  V.  Freedman's  etc.  Co.,  106  U.  S.  445;  27 

L.  Ed.  206; 
Noonan  v.  Braley,  2  Black  499;  17  L.  Ed.  278; 
Orchard  v.  Hughes,  1  Wall.  73;  17  L.  Ed.  560; 
Rule   10   of   Rules   of   Practice   for   Courts   of 

Equity  of  the  U.  S. 

II. 

The  so-called  judgment  herein  being  beyond  the 
power  of  the  court,  it  must  be  construed  to  be  a  mere  as- 
certainment of  the  amount  due  by  the  Mountain  Timber 
Company,  mortgagor,  as  a  necessary  step  in  the  foreclo- 
sure proceedings. 

By  fair  and  necessar}^  interpretation  the  language  of 
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the  bond  covers  the  payment  of  deficiency  judgment 
only,  since  that  is  the  only  kind  of  judgment  which  could 
lawfully  be  rendered  in  foreclosure  proceedings. 

Barnes  v.  Chicago,  etc.  R.  R.  Co.,  122  U.  S.  1; 

30  L.  Ed.  1128; 
Graham  v.  LaCrosse  etc.  R.  R.  Co.,  70  U.  S.  (3 

Wall.)  704;  18  L.  Ed.  247; 
Beach — Modern  Eq.  Prac,  Vol.  2,  p.  810. 
Crocker  v.  Currier,  65  Wis.  667. 

III. 

The  bond  herein  is  not  a  statutory  bond  nor  executed 
pursuant  to,  or  in  compliance  with  any  Rule  or  Order  of 
Court  as  a  condition  imposed  by  the  Court  upon  the  par- 
ties, and  under  such  circumstances,  the  surety  on  the 
bond  was  not  a  party  to  the  proceedings  and  an  indepen- 
dent action  was  necessary  to  enforce  liability  upon  the 
bond.  Or,  at  least  ancillary  proceedings  in  this  case  were 
required,  in  which  the  surety  would  be  entitled  to  proper 
notice,  and  to  its  day  in  court. 

Beall  V.  New  Mex.,  16  Wall.  535 ;  21  L.  Ed.  292 
Babbitt  v.  Shields,  101  U.  S.  7;  25  L.  Ed.  820 
Smith  vs.  Gaines,  93  U.  S.  341;  236  L.  Ed.  901 
Crocker  and  another  v.  Currier,  65  Wis.  667; 
Earl  V.  Cureton,  14  S.  C.  19; 
Leslie  v.  Brown,  32  C.  C.  A.  556;  90  Fed.  171; 
Terry  v.  Robinson,  122  Fed.  725. 

ARGUMENT. 

Nature  of  Decree  in  Foreclosure  Proceedings. 
Without  citation  of  authority  it  may  be  premised 


as  a  postulate  in  this  discussion  that  a  foreclosure  suit 
is  an  extraordinary  proceeding,  and  that  foreclosure 
is  an  extraordinary  remedy.  In  the  absence  of  statute, 
or  rules  of  court  altering  its  scope,  it  is  strictly  a  pro- 
ceeding in  rem  J  and  the  relief  is  confined  to  a  subjection 
of  the  res  to  the  indebtedness,  iin  ordinary  money 
"judgment,"  therefore,  for  the  full  amount  of  indebt- 
edness, is  a  paradoxical  expression  in  connection  with  a 
foreclosure  suit.  Jones  in  his  work  on  Mortgages,  7th 
Ed.,  Vol.  3,  at  page  370,  quotes  with  approval  the  fol- 
lowing language  of  O'Brien,  J.,  in  Dudley  v.  Congre- 
gation, 138  X.  Y.  451 ;  34  N.  E.  281 : 

"It  was  never  intended  to  permit  the 
joinder  in  the  same  complaint  of  two  sep- 
arate causes  of  action,  one  at  law  to  re- 
cover a  personal  judgment  on  the  bond  for 
a  debt,  and  the  other  in  equity  to  procure 
a  sale  of  the  land  covered  by  the  mortgage 
given  to  secure  the  same  debt  and  the  ap- 
plication of  the  proceeds  thereon.  *  *  *  * 

The  established  rule  that  when  equity 
has  obtained  jurisdiction  of  the  parties  and 
the  subiect  matter  of  the  action,  it  may 
adapt  the  relief  to  the  exigencies  of  the 
case,  even  to  the  extent  of  rendering  a 
ijersonal  judgm.ent,  in  order  to  prevent  a 
failure  of  justice,  does  not  apply  here. 
That  rule  apjplies  when  the  general  basis 
of  fact  upon  which  equitable  relief  was 
sought  has  been  made  out,  but  for  some 
reason  it  becomes  impracticable  to  grant 
such  relief,  or  where  it  would  be  insuffi- 
cient, and  not  a  case  like  this,  where  it  ap- 
pears that  there  never  was  in  fact  any 
ground  for  equitable  relief  whatever,  but 
the  sole  remedy  was  an  action  at  law." 

In  Hull  V.  Young,  29  S.  C.  71,  it  was  held  that  in 
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an  action  for  foreclosure  of  a  mortgage,  no  personal 
judgment  for  a  debt,  or  any  portion  thereof,  can  be 
rendered  against  the  mortgagor  on  his  bond  until  after 
sale,  and  then  only  if  the  deficiency  reported  be  unpaid. 
In  delivering  the  judgment  of  the  court  the  Chief  Jus- 
tice said: 


"In  an  action  like  this,  it  seems  to  us 
that  no  personal  judgment  for  any  specific 
sum  of  money  can  be  rendered,  even 
against  the  mortgagor,  until  the  mort- 
gaged premises  have  been  sold,  and  the 
proceeds  applied  to  the  mortgage  debt,  for 
he  can  only  be  called  upon  in  such  an  action 
to  pay  any  deficiency  in  the  proceeds  of 
sale  of  the  property  pledged  by  him  for 
payment  of  the  debt,  and  we  do  not  see 
how  such  deficiency  can  be  ascertained 
until  the  property  has  been  sold  and  the 
proceeds  applied,  and  hence  we  do  not  see 
how  any  judgment  for  any  specific  sum 
of  money  can  be  rendered  until  the  amount 
of  such  deficiency  has  been  thus  ascer- 
tained." 


See  to  the  same  effect: 

Rooney  v.  Moulton,  60  111.  App.  306; 
Parr  v.  Lindler,  40  S.  C.  198;  18  S.  E.  636; 
Bailey  v.  Block,  104  Tex.  101 ;  184  S.  W.  828; 
Dodge  V.  Freedman  Savings  &  Trust  Co.,  106 
U.  S.  445;  27  L.  Ed.  206. 

It  is  apparent  therefore  that  the  money  judgment 
rendered  by  the  District  Court  against  the  Mountain 
Timber  Company  was  premature.  The  guaranty  of 
the  appellant  Surety  Company  to  pay  any  judgment 
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which  would  be  rendered  meant,  of  course,  any  lawful 
judgment.  The  liability  of  the  surety  could  not  be 
greater  than  that  of  its  principal. 

Parnell  v.  Hancock,  48  Cal.  452 ; 
United  States  v.  Burbank,  4  Wall.  186;  18  L. 
Ed.  321. 

.^     ^     ^     ^     ^     .^ 

If  there  were  any  doubt  on  this  point  it  is  absolutely 
removed  quoad  the  Federal  Courts  by  express  decisions 
of  the  Supreme  Court  of  the  United  States  to  the  effect 
that  in  the  absence  of  statute,  or  rules  of  court  author- 
izing same,  the  Federal  Courts  do  not  have  the  power 
to  award  in  a  foreclosure  suit  a  personal  judgment, 
even  for  a  deficiency  remaining  after  sale  and  applica- 
tion of  the  proceeds. 

Noonan  v.  Braley,  2  Black  499;  17  L.  Ed.  278; 
Orchard  v.  Hughes,  1  Wall.  73;  17  L.  Ed.  560. 

To  obviate  this  difficulty  a  rule  was  adopted  by  the 
Supreme  Court  in  1864  permitting  such  deficiency  judg- 
ment, and  this  rule  appears  in  substance  in  the  present 
Rules  of  Practice  for  the  Courts  of  Equity  of 
THE  United  States;  as 

Rule  10. 

"DECREE  FOR  DEFICIENCY  IN 
FORECLOSURES,  ETC. 

In  suits  for  the  foreclosure  of  mort- 
gages, or  the  enforcement  of  other  liens,  a 
decree  may  be  rendered  for  anv  balance 
that  may  be  found  due  to  the  plaintiff 
over  and  above  the  proceeds  of  the  sale  or 
sales,  and  execution  mav  issue  for  the  col- 
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lection  of  the  same,  as  is  provided  in  rule 
8  when  the  decree  is  solely  for  the  payment 
of  money.*' 


If,  therefore,  there  cannot  be  even  a  deficiency  judg- 
ment in  the  Federal  Courts  in  the  absence  of  statute  or 
rule,  a  fortiori  there  can  be  no  personal  judgment  for 
the  full  amount  in  advance  of  sale.  If  the  Federal 
Courts  had  the  power  to  award  such  personal  judgments 
there  would  be  no  reason  for  the  existence  of  Rule  10, 
since  the  greater  always  includes  the  less.  By  the  same 
token,  the  fact  that  the  existence  of  such  express  author- 
ity was  recognized  by  the  United  States  Supreme  Court 
as  prerequisite  to  the  lesser  power,  implies  that,  in  the 
absence  of  similar  authority,  the  greater  is  forbidden. 

The  entry,  therefore,  of  a  personal  judgment  against 
even  the  Mountain  Timber  Company  at  that  stage  of 
the  proceeding  was  a  palpable  error,  unless  the  language 
of  the  decree  against  the  Mountain  Timber  Company 
be  given  the  effect  explained  under  the  next  heading  of 
this  discussion. 


II 


DECREES  ARE  TO  BE  CONSTRUED  SO  AS 
TO  RENDER  THEM  VALID.— BOND  COV- 
ERED PAYMENT  OF  DEFICIENCY 
JUDGMENT  ONLY. 

The  rule  of  statutory  construction,  ut  res  valeat 
magis  quam  pereat  is  also  applicable  to  decrees  of  courts. 

In  the  language  of  the  Supreme  Court  of  the  United 
States  in  Barnes  v.  Chicago,  etc.,  R.  R.  Co.,  122  U.  S. 
1;  SOL.  Ed.  1128: 
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"Every  decree  in  a  suit  in  equity  must 
be  considered  in  connection  with  the  plead- 
ings, and,  if  its  language  is  broader  than 
is  required,  it  will  be  limited  by  construc- 
tion so  that  its  effect  shall  be  such,  and 
such  only,  as  is  needed  for  the  purposes 
of  the  case  that  has  been  made  and  the 
issues  that  have  been  decided." 


And  the  same  Court  said  in  the  case  of  Graham  v. 
La  Crosse,  etc.,  R.  R.  Co.,  70  U.  S.  (3  Wall.)  704;  18 
L.  Ed.  247: 


"The  decree  was  evidently  intended  to 
determine  that  issue.  *  *  *  It  is  our 
duty  to  construe  the  decree  with  reference 
to  the  issue  it  was  meant  to  decide.  Its 
words  are  very  broad  and  verj^  emphatic; 
but  we  cannot  say  that  they  were  intended 
by  the  district  court  to  have  any  greater 
effect  than  to  avoid  and  set  aside,  as 
against  Cleveland,  the  agreement  and  the 
judgment  impeached  by  his  bill.  We 
think,  on  the  contrary,  that  a  decree  hav- 
ing such  an  effect  could  not  have  been 
properl}^  rendered  upon  the  pleadings  and 
issue  in  that  cause." 


See  to  same  effect  Beach  Modern  Eq.  Prac,  Vol. 
3,  p.  810. 

The  principle  thus  clearly  announced  was  applied 
in  a  similar  connection  by  the  Wisconsin  Court  in 
Crocker  and  another  v.  Currier,  65  Wis.  667: 


"The    judgment    commences    in    the 
usual  form  of  personal  judgments.     It  is 
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ordered  and  adjudged  therein  'that  the 
plaintiffs  could  have  and  recover  of  the 
defendant,  John  Currier,  the  said  sum  of 
$255.81,'  with  costs.  It  is  urged  that  this 
is  a  personal  judgment  in  the  first  in- 
stance, which  in  such  actions  is  unauthor- 
ized. An  examination  of  the  judgment 
shows  that  no  execution  is  awarded  for  the 
sum  specified,  but  the  judgment  pro- 
ceeds to  direct  a  sale  of  the  property,  and 
provides  that  on  confirmation  of  the  sher- 
iff's report  of  sale,  if  there  be  a  deficiency, 
the  plaintiffs  may  have  personal  judgment 
therefor  and  execution.  In  view  of  these 
facts,  the  portion  of  the  judgment  above 
quoted  was  not  intended  to  be  and  is  not  a 
personal  judgment  against  the  defendant 
for  the  whole  sum  found  due  the  plain- 
tiffs, but  only  an  assessment  of  the  sum 
so  due,  as  required  by  Section  3324,  R.  S. 
A  judgment  in  similar  form,  in  an  action 
to  foreclose  a  mortgage,  was  so  construed 
by  this  court  in  Boynton  v.  Sisson,  56  Wis. 
40.  See  also  Huse  v.  Washburn,  59  Wis. 
414.'' 


Applying  this  principle,  then,  to  the  decree  in  the 
instant  case,  in  the  light  of  the  reasoning  and  authori- 
ties incorporated  under  the  preceding  heading  of  this 
discussion,  that  decree  must  be  construed  not  as  a  per- 
sonal judgment  against  the  Mountain  Timber  Com- 
pany for  the  full  amount  of  its  indebtedness  to  com- 
plainants below,  but  as  an  ascertainment  of  the  amount 
due,  in  accordance  with  the  procedure  in  equity  prior 
to  the  sale  under  foreclosure,  and  it  follows  that  no  law- 
ful judgment  against  the  Mountain  Timber  Company 
for  the  recovery  of  money  has  yet  been  entered. 

In  view  of  the  fact,  then,  that  the  bond  was  ^iven  to 
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guarantee  the  payment  by  the  JMountain  Timber  Com- 
pany of  any  judgment  against  it  in  the  suit,  it  is  mani- 
fest that  the  condition  of  the  bond  has  not  yet  been 
broken.  An  inspection  of  the  bond  will  disclose  the  fact 
that  no  consideration  for  the  suretyship  is  expressed — 
no  benefit  conferred,  and  no  detriment  suffered.  The 
validity  of  the  bond,  therefore,  if  it  be  a  valid  instrument, 
must  depend  upon  the  pleadings  and  upon  extraneous 
documents  such  as  the  stipulation,  and  upon  the  circum- 
stances under  which  it  was  executed.  If  these  be  con- 
sidered, the  meaning  of  the  bond  is  quite  clear.  It 
guaranteed  the  payment  of  a  deficiency  judgment. 

No  guaranty  v/as  necessary  for  the  payment  to  the 
Mountain  Timber  Company  of  that  portion  of  the  in- 
debtedness which  w^ould  be  realized  by  the  sale  under 
foreclosure.  The  application  for  injunction  was  made 
because  of  the  expressed  fear  that  there  would  be  a  de- 
ficiency, and  that  the  Mountain  Timber  Company  might 
be  insolvent  and  unable  to  pay  the  deficiency.  The  ap- 
plication was  withdrawn  in  consideration  of  the  furnish- 
ing of  a  bond,  the  purpose  of  which  was  plainly  to  guar- 
antee the  complainant  against  loss  in  the  event  of  such  a 
contingency.  We  submit  to  the  Court  that  this  is  the 
only  construction  that  could  reasonably  be  placed  upon 
the  instrument. 

In  the  affidavit  which  formed  the  basis  of  the 
application  for  the  injunction,  it  is  averred  (Transcript 
of  Record,  p.  8)  : 


"That  said  defendant  (Mountain 
Timber  Company)  is  heavily  involved  in 
debt,  and  divers  and  numerous  suits  and 
actions  are  pending  against  them  in  which 
said  suits  and  actions,  if  said  defendant 
is  unsuccessful,  large  judgm.ents  will  be 
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secured  against  said  defendant  and  will 
be  prior  liens  to  any  deficiency  judgment 
which  might  be  obtained  by  said  plaintiff 
in  this  action." 


It  is  clear  that  the  only  judgment  contemplated 
by  the  complainants  was  a  deficiency  judgment,  and  it 
was  for  the  amount  of  this  deficiency  that  the  protection 
was  desired. 

That  this  fact  was  apparent  to  the  Trial  Court  is 
indicated  by  the  proviso  in  the  Judgment  Order  in  effect 
staying  execution  thereon  until  after  the  sale  of  the 
property,  and  limiting  the  scope  of  the  execution  to  the 
deficiency  remaining  after  the  application  upon  the 
judgment  of  the  proceeds  of  such  sale.  (Transcript  of 
Record,  pp.  29-30.) 

If  it  be  said  that  the  appellant-surety  suffers  no  in- 
jury so  long  as  execution  is  withheld,  we  answer  that 
that  is  no  argimient  for  permitting  the  entry  of  an 
unlawful  judgment.  The  existence  of  such  a  judgment 
naturally  affects  the  credit,  standing,  reserves,  etc.,  of 
a  surety  company.  It  is  also  a  fact  that  the  courts  have 
control  of  their  own  process  (Freeman  on  Executions, 
Vol.  1,  Sec.  32),  and  the  same  power  which  staj^s  exe- 
cution may  thereafter  withdraw  the  stay,  and  such  action 
might  be  taken  without  notice  to  the  judgment  debtor. 
The  appellant-surety  objects  to  being  placed  in  a  posi- 
tion where  such  a  contingency  might  at  any  time  arise. 

Ill 

INDEPENDENT  PROCEEDING  AGAINST 
SURETY  NECESSARY  TO  ENFORCE  LIA- 
BILITY—SURETY AT  LEAST  ENTITLED 
TO  NOTICE  AND  DAY  IN  COURT. 
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The  power  of  courts  with  regard  to  the  terms  of  their 
judgments  and  decrees  has  limitations.  One  of  these 
is  ordinarily  that  the  judgment  be  one  coming  fairly 
within  the  purview  of  the  pleadings,  and  that  when  en- 
tered it  is  to  be  entered  against  a  party  defendant  and 
not  a  stranger  to  the  action. 

There  are  exceptions  to  this  rule,  and  these  excep- 
tions insofar  as  law  actions  are  concerned,  are  based 
upon  statute,  and  insofar  as  concerns  the  United  States 
Courts  sitting  in  equity,  upon  rules  of  court  or  real  or 
supposed  precedent  under  the  rules  of  the  English  High 
Court  of  Chancery. 

For  instance,  in  an  ordinary  action  at  law,  in  the 
absence  of  express  statute  authorizing  a  different  rem- 
edy, no  judgment  can  be  rendered  in  the  original  pro- 
ceeding against  the  surety  on  a  forthcoming  or  redeliv- 
ery bond,  or  even  on  a  supersedeas  bond,  but  the  injured 
party  is  relegated  to  his  action  at  law  upon  the  instru- 
ment: 

Beall  V.  Terr,  of  New  Mex.,  16  Wall.  535;  21  L. 

Ed.  292; 
Babbitt  V.  Shields,  101  U.  S.  7;  25  L.  Ed.  820; 
Smith  V.  Gaines,  93  U.  S.  341 ;  23  L.  Ed.  901. 

Where  the  bond  is  given  pursuant  to  a  statute  au- 
thorizing the  entry  of  judgment  against  the  surety  at 
the  same  time  the  judgment  is  entered  against  the  prin- 
cipal, the  theory  on  which  the  validity  of  such  a  proceed- 
ing is  sustained  is  thus  expressed  by  the  Supreme  Court 
of  Oregon: 


"When  judgment  is  entered  against  a 
party,  it  must  be  conceded  that  it  would 
bind  him  if  the  court  rendering  the  judg- 
ment had  jurisdiction  of  his  person  and  of 
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the  subject  matter  of  the  suit  or  action; 
and,  such  being  the  case,  our  statutes 
above  referred  to  in  effect  provide  that 
when  the  surety  signs  an  undertaking  on 
appeal  and  for  a  stay  of  proceedings  he 
forms  a  privity  of  contract  with  the  judg- 
ment debtor,  and,  like  his  principal,  there- 
by becomes  a  party  to  and  is  bound  by  the 
judgment."  (Italics  ours.)  Hiolbrook 
V.  Investment  Co.,  32  Or.  104,  106. 


An  apparent  exception  to  this  doctrine  inheres  in  the 
practice  obtaining  in  the  Federal  Courts  where  a  tem- 
porary injunction  is  issued,  conditioned  upon  filing  a 
bond  to  pay  damages  resulting  from  the  awarding  of 
the  injunction.  Under  the  exceptional  practice  referred 
to,  judgment,  in  the  event  of  dissolution  of  injunction, 
is  entered  against  the  principal  and  surety  on  the  bond. 
(This  practice  is  said  to  be  against  the  "undoubted 
weight  both  of  authority  and  principle"  by  High  on 
Injunction,  3  Ed.  Sec.  1657;  condemned  as  improper  by 
Mr.  Justice  Curtis  in  Circuit,  Merryfield  v.  Jones,  2 
Curt.  C.  C.  306,  Fed.  Case  No.  9486,  and  by  the  Su- 
preme Court  of  the  United  States  in  Bein  v.  Heath,  53 
U.  S.  (12  How.)  168;  13  L.  Ed.  939,  though  approved, 
obiter  dicta  Russell  v.  Farley,  105  U.  S.  433.) 

A  brief  consideration  of  this  exception  will  disclose 
the  rationale  of  its  existence.  When  a  bill  is  filed  for  the 
purpose  of  enjoining  defendants  from  the  commission 
of  certain  acts  the  illegality  of  those  acts  is  the  primary 
matter  for  consideration  in  the  case. 

The  Court,  for  the  reason  that  prompt  action  is  re- 
quired and  there  is  no  time  for  taking  of  testimony  or 
mature  deliberation,  grants  provisional  relief  upon  a 
condition  which  it  imposes,  i.  e.,  that  the  defendant  shall 
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not  be  harmed  if  it  develop  that  the  action  of  the  Court 
is  in  contravention  of  his  rights.  Such  a  bond  contains 
the  explicit  provision  that  the  obligors  will  pay  the  dam- 
age awarded  and  ascertained  to  have  arisen  out  of  the 
unjustified  restraint.  It  may  almost  be  said  that  in 
practice  the  requirement  and  giving  of  the  bond  is  a 
jurisdictional  step,  and  the  surety  who  joins  with  the 
plaintiff  in  such  an  obligation  is  in  a  measure,  at  least, 
a  party  privy  to  the  suit.  The  Court  which  grants 
such  extraordinary  relief  has  the  right  to  impose  con- 
ditions, and  it  is  upon  this  theory  that  the  Federal 
Courts  have  assumed  jurisdiction,  where  a  bond  is  exe- 
cuted to  conform  to  the  order  of  Court  as  a  condition 
precedent  to  the  issuance  of  an  injunction,  to  enter 
judgment  against  the  plaintiff  and  his  surety  in  the 
original  case,  upon  dissolution  of  the  injunction  for  the 
damages  ascertained  to  have  resulted. 

It  sometimes  happens  that  a  Court,  impressed  with 
the  idea  that  the  plaintiff  is  entitled  to  injunctive  relief, 
at  the  outset  of  a  case,  but  cognizant,  nevertheless,  of  the 
fact  that  the  results  to  the  defendant,  if  same  is  granted, 
might  be  very  serious,  will  enter  an  order  to  the  effect 
that  plaintiff  is  entitled  to  the  temporary  injunction 
prayed  for,  and  that  same  shall  issue  unless  the  defend- 
ant shall  within  a  certain  fixed  time  file  a  bond  guaran- 
teeing to  save  the  plaintiff  harmless  from  the  results 
of  the  contemplated  course  of  action  of  the  defendant, 
in  the  event  same  proves  to  be  unlawful. 

We  have  been  unable  to  find  a  case  in  either  the 
State  or  Federal  Courts  holding  that  judgment  may  be 
entered  against  the  suretv  on  such  a  bond  in  the  same 
proceedings.  Apparently  the  plaintiff  under  such  cir- 
cumstances is  relegated  to  an  ordinary  action  at  law  on 
the  bond. 
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Even  though  it  be  argued,  in  the  absence  of  author- 
ity, that  there  is  no  reason  in  principle  v/hy  the  Court 
which  asserts  authority  to  award  a  judgment  against 
the  surety  on  a  bond  required  as  a  condition  of  awarding 
injunctive  rehef,  should  not  exercise  similar  authority 
as  to  the  surety  on  a  bond  required  as  a  condition  of 
denying  injunctive  relief,  the  fact  is  to  be  borne  in  mind 
that  in  the  instant  case  the  bond  was  not  given  pursuant 
to  any  such  order  of  the  Trial  Judge,  but  pursuant  to 
an  agreement  between  the  parties,  and  that,  as  a  matter 
of  fact,  the  application  for  injunction  was  actually  ttith- 
drawn  by  complainant  from  the  consideration  of  the 
Court.  (Findings  of  Fact,  Transcript  of  Record,  p. 
20.) 

Under  such  circumstances  the  bond  was,  to  all  in- 
tents and  purposes,  a  purely  extraneous  document,  and 
the  Court  had  no  more  authority  to  enforce  its  terms  in 
the  foreclosure  suit  than  to  enforce  any  other  agreement 
made  by  any  of  the  parties  with  outside  persons  with 
regard  to  any  other  matter,  not  comprehended  in  the 
pleadings. 

We  have  discussed  this  question  of  the  power  of  the 
Court  in  cases  of  bonds  executed  as  conditions  of  injunc- 
tive relief,  because,  in  the  absence  of  any  explanation 
from  the  appellees  of  the  basis  for  the  judgment  com- 
plained of,  we  have  after,  the  exclusion  of  every  other 
consideration,  been  compelled  to  assvime  that  it  must 
be  in  the  mistaken  belief  that  it  was  justified  by  some 
such  analogy. 

The  rules  of  logic  impress  strongly  the  danger  of 
argument  from  analogy.  The  resulting  fallacy  is  here 
apparent  in  the  fundamental  difference  pointed  out  be- 
tween a  bond  exacted  as  a  condition  for  injunctive 
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relief,  and  a  bond,  executed  not  in  pursuance  of  an 
order  of  court  requiring  it,  but  by  virtue  of  a  private 
agreement. 

The  principle  that  parties  are  entitled  to  their  day  in 
court  is  one  of  such  vast  importance  under  our  system  of 
jurisprudence  that  it  should  not  be  frittered  away  by 
devising  sophistical  reasons  for  creating  exceptions. 
Surely  notice  and  an  opportunity  to  be  heard  should  be 
afforded  before  judgment  is  entered  against  one  not  a 
party  to  the  cause.  Had  such  an  opportunity  been  af- 
forded in  the  present  instance  to  appellant-surety,  the 
attention  of  the  Court  could  have  been  directed  to  the 
reasoning  and  authority  hereinbefore  cited,  which  appar- 
ently demonstrates  the  fact  that  the  only  judgment 
which  could  have  been  lawfully  entered  at  that  stage  of 
the  proceedings  was  one  merely  ascertaining  the  amount 
due,  and  that  the  only  judgment,  payment  of  which  the 
surety  guaranteed,  w^as  a  deficiency  judgment — that  the 
decree  of  the  Court  was  not  in  any  proper  sense  a  per- 
sonal judgment  against  the  Mountain  Timber  Company 
within  the  terms  of  the  bond. 

As  said  by  the  South  Carolina  Court  in  Earl  v.  Cure- 
ton,  14  S.  C.  19,  where  judgment  was  entered  against 
one  who  had  become  surety  for  costs: 


"The  obligation  of  C.  in  this  case  did 
not  waive  the  right  of  defense  or  furnish 
any  authority  for  taking  a  judgment 
against  him  without  a  regular  action  to 
charge  him  thereunder.'' 


And  it  would  seem  the  better  opinion  that  even 
where  judgment  is  given  on  a  bond  required  as  a  condi- 
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tion  for  injunctive  relief,  notice  of  the  proposed  action 
should  be  given  the  surety. 

Leslie  v.  Brown,  32  C.  C.  A.  556;  90  Fed.  171; 
Terry  v.  Robinson,  122  Fed.  725. 

No  notice  in  any  proper  sense  of  the  term  was  given 
the  Surety  Company  in  this  case.  The  U.  S.  Fidelity  & 
Guaranty  Company  is  a  Maryland  corporation,  with  its 
principal  office  at  Baltimore,  Maryland.  The  bond  was 
executed  on  behalf  of  the  company  at  Tacoma,  Wash- 
ington, by  its  agent  for  the  State  of  Washington,  and 
the  action  was  pending  in  the  United  States  District 
Court  at  Tacoma. 

On  Friday,  July  2nd,  what  is  denominated  a  *'No- 
tice"  that  judgment  would  be  applied  for  on  July  6th, 
was  served  on  a  person  termed  in  the  return  a  "clerk"  in 
the  office  of  Douglas  R.  Tate,  statutory  agent  of  the 
company  for  the  State  of  Oregon,  at  his  office  in  Port- 
land, Oregon. 

An  inspection  of  the  calendar  will  disclose  the  fact 
that  July  2nd  was  on  a  Friday.  The  4th  fell  on  Sun- 
day, and  the  5th  (Monday)  was  celebrated  as  a  legal 
holiday.  A  service  under  such  circumstances  on  an  in- 
dividual having  no  contractual  or  other  relations  with 
the  appellant-surety  can  scarcely  be  dignified  by  the 
term  "Notice." 

^)fr  ijJ  ^  ^p  ilf  ^r 

ANOMALOUS  CHARACTER  OF  THE  JUDG- 
MENT—ANALYSIS OF  THE  SITUATION. 

We  have  here  a  most  anomalous  situation.  The 
principal,  it  must  be  conceded,  cannot  be  compelled  to 
pay  the  personal  judgment  until  after  the  sale  and  the 
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ascertainment  of  the  deficiency.  The  United  States 
Supreme  Court  has  said  that  the  liabihty  of  the  surety 
cannot  exceed  that  of  its  principal.  Nevertheless,  ap- 
parently, under  the  terms  of  the  Court's  decree  the 
surety  can  be  so  mulcted,  provided  the  Court  at  any 
subsequent  stage  sees  fit  to  cancel  its  stay  of  execution. 
We  have,  we  believe,  already  pointed  out  with  sufficient 
clarity  that  the  fair  construction  of  the  bond  is  that  it  is 
a  guaranty  for  payment  of  the  deficiency  judgment. 
We  proceed  now  to  an  analysis  of  certain  other  aspects 
of  the  situation. 

n*  •1*  V  *!*  *»*"  '»* 

The  express  condition  of  the  bond  creates  liability  on 
the  surety  in  the  event  of  the  non-payment  by  the  prin- 
cipal-defendant of  the  judgment  rendered  in  the  fore- 
closure  suit.  It  cannot  be  contended,  for  instance,  that 
under  the  terms  of  the  bond  a  judgment  could  be 
awarded  against  the  appellant-surety  before  a  judgment 
had  been  awarded  against  the  principal,  the  Mountain 
Timber  Company.  Liability  upon  the  appellant-surety 
v/ould  not  accrue  until  the  existence  of  a  lawful  judg- 
ment, payment  of  which  by  the  IVIountain  Timber  Com- 
pany was  thus  guaranteed. 

All  that  could  be  claimed  with  regard  to  the  liability 
of  a  surety  must  arise  under  a  fair  construction  of  the 
term.s  of  its  bond — such  terms  even  though  not  strictly 
construed  are  certainly  not  given  a  remedial  construc- 
tion enlarging  their  scope  by  intendment.  The  appel- 
lant-surety never  agreed  that  judgment  might  be 
awarded  against  it  simultaneously  with  judgment 
against  the  principal-defendant.  It  only  agreed  to  see 
to  it  that  the  principal-defendant  paid  the  judgment 
against  itself,  and  there  could  be  no  breach  of  this  until 
after  the  entry  of  such  a  judgment  against  the  principal 
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— yet  the  Trial  Court  entered  judgment  against  the       M 
principal-defendant,  and  the  appellant-surety  jointly. 


*j4t  *J£^  jdt  j^  iJe, 

7^  ^fs  vfv  7^  ^v 


Further  analyzing  the  Court's  action,  it  will  be  ap- 
parent that  it  was  unauthorized  for  another  fundamental 
reason. 

It  is  to  be  borne  in  mind  that  the  decree  against  the 
Mountain  Timber  Company  ordering  foreclosure  is  a 
decree  entered,  not  upon  the  bond,  but  upon  its  obliga- 
tion in  the  shape  of  a  note  for  $32,500.00,  interest,  etc. 
The  obligation  of  the  surety  arises  under  another  and 
entirely  different  instrument.  If  the  judgment  against 
the  Mountain  Timber  Company  is  upon  the  bond,  it 
forms  no  basis  for  the  foreclosure,  since  the  mortgage 
was  executed  to  secure  payment  of  a  note  for  $32,500 
and  not  a  bond  for  $45,000.00.  It  is,  of  course,  manifest, 
that  the  "judgment"  (in  reality  the  ascertainment  of  in- 
debtedness) against  the  Mountain  Timber  Company  is 
upon  the  mortgage  note  and  this  fact  would  preclude 
the  idea  of  "joint"  judgment  on  that  instrument  against 
the  maker  and  a  stranger  to  it. 

There  is  here  apparent  another  basic  distinction  be- 
tween the  awarding  of  judgment  against  the  plaintiff 
and  his  surety  on  a  bond  conditioned  for  injunctive  re- 
lief, and  the  awarding  of  judgment  in  this  instance. 
Where  a  suit  is  brought  in  which  the  prayer  is  for  a 
temporary  injunction,  and  same  is  allowed  the  plain- 
tiff upon  condition  of  his  filing  his  bond  with  proper 
surety  to  pay  all  damages  which  may  be  awarded  be- 
cause of  the  unlawful  restraint  thus  imposed  upon  the 
defendant,  the  judgment  against  the  plaintiff  and  surety 
is  on  the  single  obligation  in  the  case,  a  joint  obligation 
which  for  reasons  heretofore  adverted  to  may  be  said 
to  be  fairly  within  the  purview  of  the  pleadings. 
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In  such  a  supposed  case,  where  the  doctrine  referred 
to  has  been  invoked  in  the  Federal  Courts,  the  judgment 
for  such  damages  is  the  only  judgment  which  is  a^.varded 
against  the  plaintiff,  and  it  grows  out  of  the  sole  obliga- 
tion in  the  case  i.  e.,  the  bond  given  by  him  and  his  surety 
as  a  condition  of  getting  the  relief  for  which  he  prays. 
In  the  instant  case,  the  bond,  as  before  pointed  out,  is  a 
matter  separate  and  apart  from  the  primary  relief,  i.  e., 
foreclosure,  and  the  judgment  against  the  principal-de- 
fendant, Mountain  Timber  Company,  is  based  not  upon 
the  bond,  but  upon  the  mortgage  indebtedness  which  is 
being  foreclosed. 

The  principal-defendant,  the  Mountain  Timber 
Company,  of  course,  signed  the  bond  along  with  the 
appellant-surety,  but  that  bond  was  an  agreement  to  pay 
any  judgment  which  might  be  rendered  in  the  cause, 
and  the  judgment  referred  to  was,  of  course,  the  judg- 
ment prayed  for  in  the  bill  of  foreclosure  and  not  a 
judgment  on  the  bond. 

It  would  seem  that  any  one  of  these  many  considera- 
tions would  suffice  to  demonstrate  the  plain  error  of 
the  lower  Court  in  entering  a  personal  judgment  against 
the  surety  at  this  stage  of  the  proceeding,  and  the  re- 
sulting situation  demonstrates  the  importance  of  allow- 
ing parties  their  day  in  court. 

We  respectfully  urge,  for  the  reasons  hereinbefore 
stated,  that  insofar  as  the  decree  of  the  United  States 
District  Court  for  the  Western  District  of  Oregon, 
Southern  Division,  in  this  cause  purports  to  award  a 
personal  judgment  against  the  U.  S.  Fidelity  &  Guar- 
anty Company,  same  be  reversed. 

Respectfully  submitted, 

BEACH,  SIMON  &  NELSON, 

Attorneys  for  U.  S.  Fidelity  &  Guaranty  Company, 
Appellant. 
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THE   FRANKLIN   PRSSS,    FRINTBRS,    PORTLAND 


No.  2744. 


IN  THE 

United  States  Circuit 
Court  of  Appeals 

For  the  Ninth  Circuit 


UNITED  STATES  FIDELITY  & 
GUARANTY  COMPANY,  a  Cor- 
poration, 

Appellant, 
vs. 

GEORGE  B.  BURKE  and  E.  W.  FER- 
RIS, as  Administrator  of  the  Estate  of 
DAVID  L.  KELLY,  Deceased,  and 
MOUNTAIN  TIMBER  COM- 
PANY, a  Corporation, 

Appellees. 

Brief  of  George  B.  Burke  and  E.  W.  Ferris,  r»r 
Administrator,  etc..  Appellees. 

STATEMENT  OF  FACTS. 

This  suit  was  brought  by  appellees,  Burke  and 
Ferris,  to  foreclose  a  mortgage  given  by  Mountain  Tim- 
ber Company,  to  secure  certain  promissory  notes  ex- 
ecuted by  Mountain  Timber  Company,  for  the  sum  of 
$32,500.00.  These  notes,  and  the  mortgage  given  to 
secure  the  same,  were  dated  February  3rd,  1910,  and 
bore  interest  at  the  rate  of  5  per  cent  per  annum.  There 
were  two  notes,  each  for  the  sum  of  $16,250.00.     One 


matui'ed  February  3rd,  1911,  and  the  other  matured 
February  3rd,  1912.  This  suit  was  commenced  in  April, 
1913.  No  part  of  the  notes,  either  principal  or  interest, 
had  been  paid. 

These  notes  were  secured  by  a  mortgage  upon  a 
tract  of  timber  land  in  Cowlitz  County,  in  the  State  of 
Washington. 

The  mortgage  contained  the  following  provisions : 

"Provided  that  said  mortgagor,  company,  here- 
by covenants  and  agrees  to  and  with  the  said  D.  L. 
Kelly  and  his  assigns,  that  any  timber  cut  by  said 
Mountain  Timber  Company,  or  its  assigns,  on  any 
of  the  above  described  lands  before  full  satisfac- 
tion and  payment  of  this  mortgage  shall  be  paid 
for  to  said  D.  L.  Kelly,  or  his  assigns,  at  or  before 
the  time  of  cutting  the  same,  at  the  rate  of  $2.50 
per  thousand  feet,  according  to  the  log  scale  or 
cruise  made  by  a  cruiser  or  scaler  selected  and 
agreed  upon  by  the  parties  hereto,  and  the  pay- 
ments so  made  shall  apply  upon  the  amount  due 
upon  this  mortgage."     (p.  4,  Trs.) 

In  the  complaint  it  was,  among  other  things,  al- 
leged, in  substance,  that  the  chief  value  of  the  mort- 
gaged premises,  was  the  merchantable  timber  standing 
thereon;  that  the  defendant  had  cut  a  large  amount  of 
timber  from  the  premises,  without  complying  with  the 
above  quoted  provisions  of  the  mortgage,  and  without 
making  any  payment  whatever  on  account  thereof;  that 


at  the  time  of  the  commencement  of  the  suit,  the  de- 
fendant was  engaged  in  cutting  and  removing  timber 
from  the  land;  and  threatens  to,  and  will  continue  to 
cut  and  remove  large  quantities  of  timber  from  said 
premises  unless  restrained  by  the  court,  thus  lessening 
and  endangering  the  mortgage  security;  and  unless 
enjoined  by  the  court,  defendant  will  cut  and  remove 
so  much  of  the  timber  as  to  greatly  impair,  if  not  wholly 
destroy,  the  mortgage  security  aforesaid,  etc.  Com- 
plainants prayed  for  a  temporary  injunction,  as  well 
as  a  permanent  injunction,  against  the  further  cutting 
of  timber  and  consequent  impairment  of  the  security, 
(pp.  4  and  5,  Trs.) 

Immediately  after  the  suit  was  commenced,  a  mo- 
tion was  made  for  a  temporary  injunction,  supported 
by  the  bill  of  complaint,  and  the  affidavit  of  F.  G.  Kelly 
(pp.  5,  6,  7  and  8,  Trs.) .  The  motion  coming  on  to  be 
heard  on  May  5th,  1913,  the  parties  entered  into  a 
stipulation  which  recited  that  this  suit  had  been  com- 
menced ;  that  application  had  been  made  for  a  temporary 
injunction,  etc.,  and  then  proceeded  as  follows: 


"And  Whereas,  the  defendant  has  this  5th  day 
of  May,  1913,  filed  in  this  court  and  cause,  a  bond  in 
the  sum  of  $45,000.00,  with  the  United  States  Fidel- 
ity &  Guaranty  Company,  as  surety  thereon,  condi- 
tioned for  the  payment  in  full  of  any  judgment 
which  may  be  rendered  in  favor  of  the  plaintiff  in 
this  action ;  Now,  Therefore,  in  consideration  of  the 


filing  of  said  bond,  it  is  hereby  stipulated  and 
agreed : 

First — That  plaintiff's  application  for  an  in- 
junction be,  and  the  same  is  hereby  withdrawn" 
(p.  9,  Trs.). 

Contemporaneously  with  the  signing  and  filing  of 
said  stipulation,  there  was  filed  in  the  cause,  a  bond 
executed  by  Mountain  Timber  Company,  and  by  the 
Appellant,  U.  S.  Fidelity  &  Guaranty  Company  (p. 
10,  Trs.).  This  bond  was  filed  to  prevent  the  issuance 
of  a  temporary  injunction,  and  to  secure  to  the  defend- 
ant, liberty  to  further  impair  and  convert  to  its  own  use 
the  security  of  the  mortgage.  In  a  sense,  it  was  de- 
signed to  stand  in  lieu  of  the  security.  In  substance  the 
surety  contracted  to  stand  with  defendant  in  the  suit 
and  assume  the  whole  obligation  of  and  pay  any  judg- 
ment that  might  be  recovered  in  the  case  against  the 
principal.  This  is  the  construction  given  to  the  bond  by 
learned  counsel  for  appellant,  who  say  at  page  23  of 
their  brief : 

"The  principal-defendant,  the  Mountain  Tim- 
ber Company,  of  course,  signed  the  bond  along 
with  the  appellant-surety,  but  that  bond  was  an 
agreement  to  pay  any  judgment  which  might  be 
rendered  in  the  cause,  etc." 

In  consideration  of  the  filing  of  the  bond,  the  appli- 
cation for  a  temporary  injunction  was  withdrawn.    A 


brief  history  of  these  matters  is  contained  in  the  sup- 
plemental complaint,  portions  of  which  are  printed  in 
the  Transcript  (pp.  12,  13,  14,  Trs.). 

On  June  15th,  1915,  Judge  Cushman,  before  whom 
the  cause  was  tried,  filed  an  opinion  which  contained  the 
following : 

"The  mortgage  provided  that  any  timber  cut 
by  defendant  upon  the  mortgaged  premises  before 
full  satisfaction  of  the  mortgage,  should  be  paid  for 
at  the  rate  of  $2.50  per  thousand  feet,  at  or  before 
the  time  of  cutting  the  same.  There  was  no  at- 
tempt to  comply  with  this  provision,  before  or  after 
the  making  of  these  tenders,  although  a  large 
amount  of  timber  was  cut  and  removed  from  the 
land.  At  the  commencement  of  the  suit,  complain- 
ant Burke  asked  an  injunction  against  further  cut- 
ting of  timber  in  such  manner.  To  avoid  the  issu- 
ance of  such  injunction,  the  defendant,  with  the 
United  States  Fidelity  &  Guaranty  Company  as 
surety,  executed  a  bond  to  the  complainant  Burke, 
in  the  amount  of  $45,000.00,  conditioned  to  pay  any 
judgment  executed  herein."     (P.  14,  Trans.) 

Findings  and  decree  were  ordered  in  favor  of  the 
complainant. 

Proposed  Findings  of  Fact,  Conclusions  of  Law  and 
Decree,  were  prepared  and  served  upon  the  defendant. 
The  defendant,  and  U.  S.  Fidelity  &  Guaranty  Com- 


pany,  appellant,  were  notified  in  writing  on  July  2d, 
1915,  that  on  July  6th,  1915,  complainants  would  move 
for  the  signing  and  entering  of  the  Findings  of  Fact, 
Conclusions  of  Law  and  Decree,  so  prepared  and  served, 
not  only  against  Mountain  Timber  Company,  but 
against  said  U.  S.  Fidelity  &  Guaranty  Company  (pp. 
14,  15,  16  and  17,  Trs.). 

In  the  proposed  Findings,  which  were  subsequently 
signed  and  entered,  the  court,  among  other  things, 
found,  in  accordance  with  the  allegations  of  the  com- 
plaint, that  the  mortgaged  premises  at  the  time  of  the 
execution  of  the  mortgage  were  covered  with  standing 
merchantable  timber,  which  constituted  the  principal 
value  of  the  security;  that  the  mortgage  contained  a 
provision  requiring  the  defendant  to  pay  $2.50  per 
thousand  feet  for  timber  cut,  to  be  applied  upon  the 
mortgage ;  that  since  the  execution  of  the  mortgage,  the 
defendant  cut  and  removed  from  the  land  a  very  large 
amount  timber;  that  it  had  failed  to  perform  the  cove- 
nant in  the  mortgage  above  referred  to;  that  it  had  not 
paid  any  sums  whatsoever  upon  the  mortgage  debt,  ac- 
cording to  said  covenant,  or  otherwise;  that  in  the  com- 
plaint, and  likewise  in  the  supplemental  complaint,  a 
temporary  injunction  was  prayed  for  against  the  fur- 
ther cutting  of  the  timber;  that  immediately  after  the 
suit  was  commenced,  application  was  made  upon  the 
files,  and  supporting  affidavits,  for  a  temporary  in- 
junction; that  a  hearing  was  had  upon  said  application; 

and,  in  connection  with  said  hearing,  and  in  considera- 
tion that  the  plaintiff  would  withdraw  his  application 


for  a  temporary  injunction,  the  defendant,  as  principal, 
and  the  appellant,  as  surety,  duly  executed  and  filed  with 
the  Clerk  of  this  Court  the  bond,  etc. 

The  court  further  found  in  substance,  that,  at  the 
time  of  the  commencement  of  the  suit,  and  at  the  time  of 
the  application  for  a  temporary  injunction,  and  the 
execution  of  the  bond,  the  defendant  was  engaged  in 
cutting  and  removing  the  merchantable  timber  from  the 
mortgaged  premises ;  that  there  was  still  a  large  amount 
of  timber  thereon ;  that  in  consideration  of  the  execution 
of  the  bond,  the  plaintiff  did  not  seek  to  obtain  a  tem- 
porary writ  of  injunction,  and  the  defendant  was  per- 
mitted to  continue  to  cut  and  remove  timber  from  the 
mortgaged  premises ;  that  after  the  execution  of  the  bond, 
the  defendant  cut  and  removed  a  large  quantity  of  tim- 
ber from  the  mortgaged  premises,  and  thus  further 
diminished  and  impaired  the  security  of  the  mortgage 
debt  in  a  substantial  amount,  and  that  practically  all 
the  merchantable  timber  has  been  removed. 

In  the  proposed  conclusions  of  law  the  court  found 
that  plaintiffs  were  entitled  to  judgment  against  the 
defendant.  Mountain  Timber  Company,  and  the  United 
States  Fidelity  &  Guaranty  Company,  for  the  full 
amount  due,  with  costs  and  attorney  fees,  directed  the 
entry  of  judgment  of  foreclosure  and  sale;  directed  that 
the  proceeds  of  the  sale  be  applied  in  satisfaction  of  the 
costs,  disbursements  and  the  mortgage;  and  provided 
that  execution  should  issue  against  the  defendant  and 
the  United  States  Fidelity  &  Guaranty  Company  for 
any  deficiency  (pp.  18,  19,  20  and  21,  Trs.). 


The  proposed  decree,  which  was  subsequently  en- 
tered, gave  judgment  in  accordance  with  the  conclusions 
of  law,  and  the  prayer  contained  in  the  complaint,  and 
among  other  things  provided, 

"That  the  proceeds  of  said  sale,  or  so  much 
thereof  as  may  be  necessary  shall  be  applied  to  the 
payment  of  the  amount  hereinbefore  adjudged  and 
decreed  to  be  due  to  the  plaintiffs  and  that  plain- 
tiffs may  have  general  execution  against  any  of  the 
property  of  said  defendant  Mountain  Timber  Com- 
pany and  the  said  United  States  Fidelity  &  Guar- 
anty Company  for  any  deficiency  remaining  after 
the  application  upon  said  judgment  of  the  proceeds 
of  said  sale"     (pp.  28,  29  and  30,  Trs.). 

These  proposed  Findings,  Conclusions  and  Decree, 
were  all  served  sometime  prior  to  their  presentation  to 
the  court,  and  both  the  defendant.  Mountain  Timber 
Company,  and  the  United  States  Fidelity  &  Guaranty 
Company,  were  notified  in  writing  that,  at  the  time  and 
place  specified  in  the  notice,  a  motion  would  be  made  for 
the  entry  of  such  Findings,  Conclusions  and  Decree. 
Neither  defendant  nor  appellant  appeared  at  the  time 
and  place  stated  in  the  notice,  nor  made  any  objection 
to  the  said  findings,  conclusions  or  decree,  or  the  entry 
thereof.  Appellant  made  no  question  in  the  District 
Court  as  to  the  propriety  of  the  practice  followed  in 
entering  judgment  against  it,  made  no  motion  or  objec- 
tion in  that  court;  sought  no  ruling  and  took  no  excep- 
tion to  any  proceeding  therein;  never  suggested  to  the 
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District  Court  any  lack  of  jurisdiction,  or  asked  that 
court  to  purge  its  records  of,  what  appellant  now  con- 
tends to  be  a  void  judgment.  The  decree  was  entered 
July  6,  1915.  This  appeal  was  filed  January  3,  1916,  or 
six  months,  lacking  three  days  from  date  of  decree ;  am- 
ple time  to  have  suggested  to  the  trial  court  any  alleged 
defect,  or  irregularities  resulting  in  disadvantage  to  ap- 
pellant. 

There  is  but  a  single  assignment  of  error  (pp.  22, 
23,  Trans. ) ,  and  the  precise  point  of  the  error  assigned 
is  thus  stated: 

"The  error  alleged  refers  only  to  so  much  of 
said  decree  as  affects  the  U.  S.  Fidelity  &  Guar- 
anty Company  and  the  claim  of  error  is  based  on 
the  contention  that  the  U.  S.  Fidelity  &  Guaranty 
Company  was  not  a  party  to  the  suit,  and  that  the 
said  court  had  no  jurisdiction  in  said  cause  to  render 
the  said  judgment  and  decree,  or  any  judgment 
or  decree  whatsoever  against  the  said  U.  S.  Fidelity 
&  Guaranty  Company." 

There  are  no  assignments  or  specifications  of  error 
in  the  brief.  The  only  matter  which  has  any  semblance 
to  an  assignment  of  error  is  the  following  contained  in 
the  statement  of  facts: 

"Upon  the  ground  that  the  entry  of  this  judg- 
ment against  the  U.  S.  Fidelity  &  Guaranty  Com- 
pany was  unauthorized,  said  company  perfected  this 
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appeal  and  now  urges  said  lack  of  authority,  in  ad- 
dition to  plain  errors  manifest  upon  the  face  of  the 
record,  as  ground  for  a  reversal  of  said  judgment 
in  so  far  as  the  same  concerns  this  appellant." 

Many  questions  are  discussed  in  the  brief  of  appel- 
lant, as  to  the  form  of  the  judgment  entered,  the  pro- 
priety of  the  practice  followed  by  the  District  Court, 
the  true  construction  of  the  judgment  entered,  etc. 
These  questions,  while  perhaps  having  an  academic  in- 
terest, are  hardly  pertinent  to  the  single  question  here 
presented  for  review  by  assignment,  viz.:  Was  the 
appellant  a  stranger  to  the  cause  so  that  the  District 
Court  was  wholly  without  jurisdiction  to  render  any 
judgment  or  decree  against  it  upon  notice  or  otherwise? 

However,  when  we  come  to  our  argument  we  will 
analyze,  discuss  and  controvert  the  contentions  advanced 
by  counsel  for  appellant,  and  in  the  order  in  which  they 
appear  in  their  brief. 
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POINTS  AND  AUTHORITIES. 

I. 

ERRORS  NOT  ASSIGNED  ACCORDING 
TO  RULE  II  OF  THIS  COURT  WILL  BE  DIS- 
REGARDED. 

Lloyd  V.  Chapman,  93  Fed.  599. 
Savings  &  Loan  Society  v.  Davidson,  97  Fed. 
697-702. 

II. 

QUESTIONS     NOT     RAISED     IN     THE 
TRIAL  COURT  WILL  NOT  BE  NOTICED,  OR 
REVIEWED,  ON  APPEAL. 
2  Cyc.  666;  667;  680. 

III. 

STATE  LAWS  AND  DECISIONS  RELAT- 
ING TO  MORTGAGES,  THE  MANNER  OF 
THEIR  ENFORCEMENT,  AND  THE  RE- 
SPECTIVE RIGHTS  AND  OBLIGATIONS  OF 
THE  PARTIES,  ARE  RULES  OF  PROPERTY 
WHICH  WILL  BE  GIVEN  EFFECT  BY  THE 
FEDERAL  COURTS. 

Clark  V.  Reyburn,  8  Wall.  318;  19  Law.  Ed.  354. 
Brine  v.  Hartford  Insurance  Co.,  96  U.  S.  627; 

24  Law.  Ed.  858. 
Bendey  v.  Townsend  109  U.  S.  665 ;  27  Law.  Ed. 

1065. 
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IV. 

THE  DECREE  ENTERED  IN  THIS  CASE 
COMPLIED  IN  FORM,  AND  IN  SUBSTANCE, 
WITH  THE  LAWS  OF  WASHINGTON  AND 
THE  DECISIONS  OF  THE  SUPREME  COURT 
OF  THAT  STATE. 

Pierce's  Code,  Sees.  1275,  1277,  1284  and  1286; 
B.  C.  5886,  5888,  5880  and   5889;   R.    &   B. 
Anno.  C.  &  Stat.  1117,  1114, 1119  and  1120. 
Shumway  v.  Orchard,  12  Wash.  104;  40  Pac.  634. 
Rogers  v.  Turner,  19  Wash.  399;  53  Pac.  663. 
State  ex  rel  v.  Superior  Court,  34  Wash.  643; 

76  Pac.  282. 
Fuller  &  Co.  v.  Hull,  19  Wash.  400 ;  53  Pac.  mQ. 
Bradley  Engr.  Co.  v.  Muzzy,  54  Wash.  227; 

103  Pac.  37. 

V. 

AND  THE  DECREE  AS  ENTERED  COM- 
PLIED IN  FORM,  AND  IN  SUBSTANCE, 
WITH  THE  REQUIREMENTS  OF  EQUITY 
RULE  10,  AND  THE  PRACTICE  APPROVED 
BY  THIS  COURT,  AND  BY  FEDERAL 
COURTS  GENERALLY. 

Equity  Rule  10. 

Seattle  L.  S.  &  E.  Ry.  Co.  v.  Union  Trust  Co. 

79  Fed.  179.     (Ninth  C.  C.  A.) 
Perry  v.  Tacoma  Mill  Co.,  152  Fed.  115.  (Ninth 

C.  C.  A.) 
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VI. 

THE  BOND  EXECUTED  BY  APPELLANT 
WAS  IN  EFFECT  AN  AGREEMENT  TO  PAY 
ANY  JUDGMENT  THAT  MIGHT  BE  REN- 
DERED IN  THE  CAUSE,  AND  ITS  LIABIL- 
ITY BECAME  FIXED  WHEN  THE  LIABIL- 
ITY OF  THE  PRINCIPAL  WAS  FIXED. 

Oelrichs  v.  Williams,  15  Wall.  211;  21  Law.  Ed. 

43-44. 
Washington  Ice  Co.  v.  Webster,  125  U.  S.  426- 

446;  31  Law  Ed.  799-807. 
Moses  V.  United  States,  166  U.  S.  600;  41  Law. 

Ed.  1130. 
Cyclone,  etc..  Plow  Co.  v.  Vulcan  Iron  Works, 

52  Fed.  923-4. 

VII. 

WHEN  APPELLANT  EXECUTED  THE 
BOND  FILED  IN  THIS  CAUSE,  IT  BECAME 
A  PARTY  TO  THE  CAUSE.  THENCEFORTH 
THE  COURT  HAD  JURISDICTION  OVER 
THE  APPELLANT,  AND  WHEN  THE  LIA- 
BILITY OF  THE  PRINCIPAL  WAS  FIXED 
THE  COURT  HAD  AUTHORITY  UPON 
SUMMARY  APPLICATION  TO  ENTER  LIKE 
JUDGMENT,  OR  DECREE,  AGAINST  THE 
SURETY  AS  AGAINST  THE  PRINCIPAL. 

Russell  V.  Farley,  105  U.  S.  433;  23  Law.  Ed. 

1060. 
Brown  v.  N,  W.  Life  Ins.  Co.  119  Fed.  149. 
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s.  c.  Woolworth  v.  N.  W.  Life  Ins.  Co.,  185 

U.  S.  354;  46  Law.  Ed.  945. 
Tyler,  Etc.,  Mining  Co.  v.  Last  Chance  Mining 

Co.,  90  Fed.  15.     (Ninth  C.  C.  A.) 
Gordon  v.  Third  National  Bank,  56  Fed.  790. 
Empire  State,  Etc.,  Co.  v.  Hanley,  136  Fed.  99- 

103  (Ninth  C.  C.  A.). 
Perry  v.  Tacoma  Mill  Co.,  152  Fed.  115  (Ninth 

V/.   \_/.  xtL.  )  • 

Cimiotti  L^nhairing  Co.  v.  American  Fur  Refin- 
ing Co.  158  Fed.  171-174. 

McCloskey  v.  Barr,  79  Fed.  408. 

Coosaw  Mining  Co.  v.  Farmers  Mining  Co.,  51 
Fed.  107. 

Third  National  Bank  v.  Gordon,  53  Fed.  471. 

Sharp  V.  Schmidt  &  Zeigler,  62  Tex.  263. 

Corbett  v.  Pond,  10  App.  D.  C.  17-28. 

Hathaway  v.  Weeks,  34  Mich.  237-244. 

Council  V.  Averett,  90  N.  C.  168. 

Smith  V.  Wilson,  18  Tex.  Civ.  App.  24;  44  S.  W. 
556. 

Black  V.  Caruthers,  4  Humph.  (25  Tenn.)  87. 

Wanters  v.  Van  Horst,  28  N.  J.  Eq.,  104  (1 
Stew. ) . 

Easton  v.  N.  Y.  Etc.,  Ry.  Co.,  30  N.  J.  Eq.  238 
(3  Stew.). 

Fears  v.  Riley,  147  Mo.  453-6. 
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ARGUMENT. 

I. 

ERRORS  NOT  ASSIGNED  PURSUANT  TO 
RULE  11  WILL  BE  DISREGARDED— BUT  A 
SINGLE  ASSIGNMENT,  THAT  BECAUSE 
APPELLANT  NOT  A  PARTY  THE  COURT 
HAD  NO  JURISDICTION. 

The  only  assignment  of  error  filed  in  connection  with 
this  appeal  is  stated  in  these  words : 

"The  error  alleged  refers  only  to  so  much  of 
said  decree  as  affects  the  U.  S.  Fidelity  &  Guar- 
anty Company,  and  the  claim  of  error  is  based  on 
the  contention  that  the  U.  S.  Fidelity  &  Guaranty 
Company  was  not  a  party  to  the  suit,  and  that  the 
said  court  had  no  jurisdiction  in  said  cause  to  ren- 
der the  said  judgment  or  decree,  or  any  judgment 
or  decree  whatsoever  against  the  said  U.  S.  Fidelity 
&  Guaranty  Company." 

The  following  is  quoted  from  Rule  11  of  this  Court: 

"The  plaintiff  in  error,  or  appellant,  shall  file 
with  the  Clerk  of  the  Court  below  with  his  petition 
for  the  writ  of  error  or  appeal  an  assignment  of 
errors,  which  shall  set  out  separately  and  particu- 
larly each  error  asserted  and  intended  to  be  uro-ed." 

1.     If  it  be  conceded  that  this  assignment  of  error 
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is  sufficient  to  present  any  question  to  this  Court  for 
review,  clearly  it  presents  no  question  other  than  that 
the  Court  had  no  jurisdiction  to  enter  judgment  against 
the  appellant  for  the  reason  that  appellant  v/as  not  a 
party  to  the  cause.  That  is  the  only  point  that  can  be 
said  to  be  asserted  with  any  degree  of  particularity. 
There  is  no  assignment  which  challenges  the  correctness, 
or  propriety,  of  any  ruling,  or  proceeding,  of  the  trial 
court  during  the  progress  of  the  case  up  to,  and  includ- 
ing the  entrj^  of  decree.  The  filing  of  assignment  of 
errors  is  an  essential  condition  to  the  granting  of  a  writ 
of  error,  or  the  allowance  of  an  appeal.  Errors  not  as- 
signed according  to  Rule  11  will  be  disregarded.  Of 
course,  the  Court  may  notice  a  plain  error  not  assigned, 
but  that  is  optional  w^ith  the  court,  and  does  not  flow  as 
consequence  from  any  right  of  the  appellant,  or  any  act, 
or  omission,  on  its  part. 

Lloyd  V.  Chapman,  93  Fed.  599  (9th  Circuit) . 
Savings  &  Loan  Society  v.  Davidson,  97  Fed. 
696-702  (9th  Circuit). 

The  brief  of  the  appellant  contains  no  sufficient  spe- 
cification of  errors,  but  merely  includes  in  the  statement 
of  facts,  a  general  recital  to  the  effect  that  the  entry  of 
judgment  against  the  appellant  w^as  unauthorized  and 
that  in  addition,  there  are  other  plain  errors  manifest 
on  the  face  of  the  record.  This  is  in  disregard  of  Rule 
24  of  this  Court  (sub-div.  "b"),  but  even  if  it  were 
otherv/ise,  and  exceptions  were  presented  in  the  brief  not 
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contained  in  the  original  assignments  of  error,  they 


would  be  unavailing. 


In  Lloyd  v.  Chapman,  93  Fed.  600,  this  Court  said : 

"The  filing  of  an  assignment  of  errors  is  thus 
made  an  essential  condition  to  the  granting  of  a  writ 
of  error  or  the  allowance  of  an  appeal,  and  its  pur- 
pose has  been  many  times  stated  by  the  Courts.  In 
Doe  V.  Mining  Co.,  17  C.  C.  A.  196,  70  Fed.  456, 
this  court  said  its  purpose  is  "to  apprise  the  op- 
posite counsel  and  the  court  of  the  particular  legal 
points  relied  upon  for  a  reversal  of  the  judgment 
of  the  trial  court";  and,  further,  that  "the  attempt 
to  make  the  assignment  of  errors  more  particular 
in  a  brief  is  not  proper."  "It  is  in  fact,"  said  the 
court,  "an  attempt  to  amend  the  record  in  this  par- 
ticular without  the  permission  of  court."  In  Mc- 
Farlane  v.  GoUing,  22  C.  C.  A.  23,  24,  76  Fed.  24, 
the  Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit said: 


'The  requirement  of  rule  11  (11  C.  C.  A.  cii., 
47  Fed.  vi),  that  the  assignment  of  errors  shall 
be  filed  'with  clerk  of  the  court  below,  with  the 
petition  for  the  writ  of  error  or  appeal,'  was  de- 
signed to  bring  into  the  record  at  that  time  a 
separate  and  particular  statement  of  each  error 
asserted  and  intended  to  be  urged ;  and  to  a  large 
extent  the  rule  is  a  nullity  if,  under  general  and 
indefinite  specifications  like  those  quoted,  the  ap- 
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pellant  may  be  able  afterwards  to  bring  forward 
objections  to  tbe  decree  or  judgment,  which, 
when  error  was  assigned,  had  not  been  thought 
of.' 


"In  Dufour  v.  Lang,  4  C.  C.  A.  663,  54  Fed. 
913.  the  Court  said": 


'The  purpose  of  the  rule  is  two-fold — to  ad- 
vise the  adversary  as  to  what  he  has  to  defend, 
and  to  aid  the  appellate  court  in  reviewing  the 
cause."     (p.  600) 

2.  It  thus  appears  that,  assuming  appellant  has 
properly  assigned  any  error,  it  is  that  appellant  was  not 
a  party  to  the  cause  and  hence  the  District  Court 
had  no  jurisdiction  to  enter  any  judgment  against  it. 
Counsel  for  appellant  discuss  a  number  of  questions  hav- 
ing no  relation  to  the  assigned  error.  Indeed,  the  major 
portion  of  their  brief  is  directed  to  the  question  whether 
the  trial  court  had  authority  to  enter  decree  for  the  mort- 
gage debt  against  the  mortgagor,  or  any  decree  for  de- 
ficiency, until  after  the  sale  of  the  mortgaged  property 
and  the  application  of  the  proceeds  of  the  sale  to  the 
payment  of  the  mortgaged  debt;  and  to  the  further  ques- 
tion as  to  the  true  scope  and  meaning  of  the  decree  en- 
tered. These  matters  are  all  far  beyond  the  scope  of 
the  error  assigned.  They  do  not  relate  to  the  matter  of 
jurisdiction  over  the  person  of  the  appellant.     They 
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amount  to  nothing  more  than  a  complaint  that  the  trial 
court  departed  from  customary  equity  practice,  disre- 
garded equity  rules  and  committed  some  judicial  error 
in  the  form  of  the  decree  entered  and  the  manner  of  its 
entry.  While  these  complaints  are  in  fact  without  merit, 
none  of  them  go  to  the  matter  of  jurisdiction  over  the 
person.  They,  in  effect,  merely  assert  that  the  trial 
court,  in  the  exercise  of  its  power  and  jurisdiction,  com- 
mitted error  during  the  progress  of  the  case.  But  error 
committed  in  the  exercise  of  jurisdiction  and  during  the 
progress  of  a  cause,  to  be  reviewable  here,  must  be  the 
subject  of  a  motion,  request  or  objection  in  the  trial 
court  upon  the  part  of  the  complaining  party,  there  must 
be  a  ruling  with  respect  thereto,  or  a  refusal  to  rule, 
there  must  be  an  exception  duly  noted,  and  such  error 
must  be  properly  assigned  and  properly  presented  to  this 
court.  Nothing  of  that  kind  appears  in  the  record  here 
presented. 


3.  If,  however,  appellant  wishes  to  insist  upon  being 
heard  with  respect  to  the  matters  discussed  in  the  brief, 
other  than  that  appertaining  to  jurisdiction  over  its  per- 
son, it  must  do  so  at  the  expense  of  waiving  the  jurisdic- 
tional question.  A  party  may  attack  a  judgment  for  a 
lack  of  jurisdiction  over  the  person,  without  such  attack 
per  se,  having  the  effect  of  a  general  appearance, 
but  whenever  a  party  attacks  a  judgment  for  lack  of 
jurisdiction  over  the  person,  and  for  other  reasons,  such 
as  error  committed  upon  the  trial,  such  party  thereby 
enters  a  general  appearance  and  v/aives  objection  to 
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jurisdiction  over  the  person.  There  is  manifest  incon- 
sistency in  a  party  asserting  that  the  court  never  had  any 
jurisdiction  over  his  person;  that  there  never  was  any 
trial;  and  that  no  judgment  within  the  purview  of  the 
law  was  ever  entered,  and  at  the  same  time  insisting  that, 
during  the  progress  of  the  trial  and  in  the  exercise  of  its 
power  and  jurisdiction,  the  court  committed  error.  If 
the  appellant  has  properly  assigned  error,  other  than 
that  going  to  the  question  of  jurisdiction  over  the  per- 
son, and  has  thus  obtained  the  right  to  be  heard  upon 
such  other  matters,  clearly  it  constitutes  a  waiver  of  the 
jurisdictional  question,  and  the  cause  must  then  be  dis- 
posed of  as  though  the  court  had  jurisdiction  over  the 
person  of  appellant ;  in  which  event  the  onl}^  matters  for 
the  consideration  of  this  court  would  be  those  apper- 
taining to  alleged  errors  committed  during  the  progress 
of  the  trial. 


II. 
THE  DECREE  PROPER  IN  FORM  AND 
SUBSTANCE;  COMPLIES  WITH  LAWS  AND 
DECISIONS  OF  WASHINGTON;  CONFORMS 
TO  EQUITY  RULE  10  AND  TO  PRACTICE 
APPROVED  BY  THIS  COURT.  NO  PERTI- 
NENT ASSIGNMENT  OF  ERROR— FORM  OF 
DECREE  NOT  JURISDICTIONAL. 

The  first  contention  advanced  by  counsel  for  appel- 
lant is,  in  substance,  that  in  a  suit  to  foreclose,  the  Court 
cannot,  in  advance  of  sale,  render  judgment  for  the  full 
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amount  due,  but  that  its  power  is  limited  to  ascertaining 
the  amount  due  and  directing  sale  of  the  mortgaged 
property  and  the  entry  of  any  personal  decree  for  de- 
ficiency, or  otherwise,  must  be  after  sale.  This  objection 
of  course  has  to  do  with  the  form  of  the  decree  rendered. 
It  is  a  matter  not  properly  before  the  court  by  assign- 
ment of  error,  and  appellant  is  in  no  position  to  have 
such  a  question  reviewed,  while  insisting  that  the  court 
had  no  jurisdiction  over  its  person.  It  is  elementary 
that,  in  order  to  urge  error  occurring  during  the  prog- 
ress of  a  trial  up  to  and  including  the  entry  of  judg- 
ment or  decree,  the  party  must  first  concede  the  juris- 
diction of  the  court  over  the  person  and  subject  matter. 
If  the  court  entered  a  decree  containing  provisions  which 
it  should  not  have  contained,  that  was  but  an  erroneous 
exercise  of  judicial  power  over  person,  or  subject 
matter,  of  which  the  court  had  jurisdiction,  and  correc- 
tion of  such  errors  upon  appeal  must  be  first  preceded 
by  proper  objections,  and  exceptions,  in  the  trial  court 
and  proper  assignments  here.  AH  of  these  elements 
are  absent.  However,  the  contention  that  the  decree 
was  not  proper  in  form  in  ascertaining  the  amount  due 
upon  the  notes  and  mortgage  debt,  giving  judgment  for 
this  amount,  directing  the  sale  of  the  land  and  the  ap- 
plication of  the  proceeds  to  the  debt,  and  authorizing 
execution  for  any  deficiency,  is  wholly  without  merit. 
In  support  of  their  contention  counsel  cite  a  number  of 
decisions  bj^  state  courts  and  two  or  three  decisions  of  the 
Supreme  Court  of  the  United  States.  The  former  decis- 
ions will  not  be  reviewed  or  commented  upon.  If  state 
laws  and  decisions  furnish  controlling  precedents  to  the 
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Federal  Courts  sitting  in  equity  within  the  respective 
states,  then  this  question  is  settled  adversely  to  appellant 
by  the  laws  of  Washington  and  the  decisions  of  its  highest 
court  construing  and  applying  them.  Shortly  we  will  re- 
fer to  and  point  out  the  palpable  inapplicability  of  the 
United  States  Supreme  Court  decisions  cited  by  the 
appellant.  The  numerous  citations  of  state  laws,  and 
text  books  of  practice,  written  around  these  decisions, 
and  the  quotations  from  the  opinions  of  state  courts, 
plainly  indicate  that  counsel  for  appellant  entertain 
the  view  that  state  laws  and  state  decisions  may  be  of 
controlling  force  in  regulating  the  mode  of  entering  a 
judgment  of  foreclosure,  the  character  of  the  judg- 
ment entered,  and  the  rights  and  obligations  thereby 
conferred,  or  imposed,  upon  the  parties  to  the  litigation. 


1.  State  laws  and  state  decisions  are,  in  many  in- 
stances, rules  of  property  which  must  be  respected  and 
mven  effect  bv  the  Federal  Courts,  and  these  courts 
must  regulate  and  modify  their  practice  so  as  to  give 
full  force  and  effect  to  such  laws.  There  is  not  a  very 
well  defined  line  of  demarkation,  in  the  adjudicated 
cases,  between  those  laws,  or  decisions,  classified  as  rules 
of  practice  and  not  controlling  upon  Federal  Courts, 
and  those  classified  as  rules  of  property  which  must  be 
given  effect.  In  the  instant  case,  the  defendant  executed 
two  notes  secured  by  a  mortgage  and  likewise  covenanted 
to  pay  the  debt.  These  contracts  were  enforceable  in, 
and  were  enforced  in  the  State  of  Washington.  The 
laws  of  Washington  existing  at  the  time  these  contracts 
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were  entered  into,  and  were  enforced,  of  course,  became 
a  part  of  the  contracts  themselves,  and  conferred  certain 
definite  legal  rights  upon  the  complainant  with  respect 
to  the  form  of  decree  that  should  be  entered  therein,  the 
rights  which  followed  the  entry  of  the  decree,  and  the 
mutual  rights  and  obligations  of  the  parties  to  the  lit- 
igation thereafter.  It  may  be  fairly  urged  that  these 
statutory  provisions,  which  will  be  hereafter  set  out,  are 
not  mere  rules  of  practice  which  may  be  disregarded  by 
the  Federal  Courts,  but  are  rules  of  property  to  which 
the  Federal  Court  is  bound  to  give  full  effect.  It  has 
been  repeatedly  held  by  the  Supreme  Court  of  the  Unit- 
ed States,  and  by  the  subordinate  Federal  Courts,  that 
a  mortgage  is  a  conveyance ;  that  its  construction  and  its 
operation  are  determined  by  the  laws  of  the  state  where 
given  and  enforced;  that  it  appertainSto  real  property, 
its  incumbering  and  alienation,  and  that  a  Federal  Court 
when  called  upon  to  enforce  contracts  of  this  character, 
must  give  full  force  and  effect  to  the  terms  of  the  instru- 
ment, and  the  laws  of  the  state,  as  well  as  the  decisions 
of  the  highest  court  of  the  state  where  the  contract  is 
enforced. 

In  Clark  v.  Reyburn,  8  Wall.  318,  19  Law.  Ed.  354, 
a  mortgage  foreclosure  suit,  the  court  had  before  it  the 
construction  of  a  mortgage,  the  rights  conferred  upon 
the  mortgagee  by  the  terms  of  the  instrument,  and  the 
statutes  of  the  state,  and  the  character  of  the  decree  to  be 
entered.    Among  other  things,  the  court  said: 

"In  this  country  the  proceeding  in  most  of  the 
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states,  and  perhaps  in  all  of  them,  is  regulated  by 
statute.  The  remedy  thus  provided  when  the  mort- 
gage is  executed  enters  into  the  convention  of  the 
parties  in  so  far  that  any  change  by  legislative  au- 
thority which  affects  it  substantially,  to  the  injury 
of  the  mortgagee,  is  held  to  be  a  law  impairing  the 
obligation  of  the  contract  within  the  meaning  of 
the  provision  of  the  constitution  upon  the  subject." 


Brine  v.  Hartford  Insurance  Company,  96  U.  S. 
627,  24  Law.  Ed.  858,  a  mortgage  foreclosure  case,  dis- 
cusses at  length  the  question  here  involved  and  reviews 
the  prior  adjudications  of  the  Supreme  Court.  It  was 
there  contended  that  various  provisions  of  the  Illinois 
statute,  with  respect  to  the  character  of  the  decree  to 
be  entered,  the  manner  of  sale,  and  the  rights  of  the 
parties  after  sale,  were  rules  of  practice,  not  rules  of 
property,  and  the  Federal  court  sitting  in  equity  might 
disregard  them.  After  stating  this  contention  the  Court 
proceeds : 

"On  the  other  hand,  it  is  said  that  the  effect  of 
the  sale  and  conveyance  made  by  the  commissioner 
is  to  transfer  the  title  of  real  estate  from  one  person 
to  another,  and  that  all  the  means  by  which  the  title 
to  real  property  is  transferred  whether  by  deed,  by 
will,  or  by  judicial  proceeding,  are  subject  to  and 
may  be  governed  by  the  legislative  will  of  the  State 
in  which  it  lies,  except  where  the  law  of  the  State  on 
that  subject  impairs  the  obligation  of  a  contract. 
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And  that  all  the  laws  of  a  state  existing  at  the  time 
a  mortgage  or  any  other  contract  is  made  which 
affect  the  rights  of  the  parties  to  the  contract,  enter 
into  and  become  a  part  of  it,  and  are  obligatory  on 
all  courts  which  assume  to  give  remedy  on  such  con- 
tracts. 

"We  are  of  the  opinion  that  the  propositions 
last  mentioned  are  sound;  and  if  they  are  in  con- 
flict with  the  general  doctrine  of  the  exemption 
from  state  control  of  the  chancery  practice  of  the 
Federal  Courts,  as  regards  mere  modes  of  proced- 
ure, they  are  of  paramount  force,  and  the  latter  must 
to  that  extent  give  way.     It  would  seem  that  no 
argument  is  necessary  to  establish  the  proposition, 
that  when  substantial  rights,  resting  upon  a  statute, 
which  is  clearly  within  the  legislative  power,  come  in 
conflict  with  mere  forms  and  modes  of  procedure 
in  the  courts,  the  latter  must  give  way,  and  adapt 
themselves  to  the  forms  necessary  to  give  effect  to 
such  rights.     The  flexibility  of  chancery  methods, 
by  which  it  molds  its  decrees  so  as  to  give  appro- 
priate relief  in  all  cases  within  its  jurisdiction,  en- 
ables it  to  do  this  without  violence  to  principle.    If 
one  or  the  other  must  give  way,  good  sense  un- 
hesitatingly requires  that  justice  and  postive  rights, 
founded  both  on  valid  statutes  and  valid  contracts, 
should  not  be  sacraficed  to  mere  questions  of  mode 
and  form. 

««««         ***** 
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"Nor  is  it  pretended  that  this  court  or  any  other 
Federal  Court  can,  in  such  case,  review  a  decree  of 
the  state  court  which  gives  the  right  to  redeem.  This 
is  a  clear  recognition  that  nothing  in  that  statute  is 
in  conflict  with  any  law  of  the  United  States.  If 
this  be  so,  how  can  a  court,  whose  functions  rest 
solely  in  powers  conferred  by  the  United  States, 
administer  a  different  law^  which  is  in  conflict  with 
the  right  in  question?  To  do  so  is  at  once  to  in- 
troduce into  the  jurisprudence  of  the  State  of  Illi- 
nois the  discordant  elements  of  a  Substantial  right 
which  is  protected  in  one  set  of  courts  and  denied 
in  the  other,  with  no  superior  to  decide  which  is 
right,  Olcott  V.  Bynum,  17  Wall.  44  (84  U.  S. 
XXI,  570) ;  Ex  parte  McNiel,  13  Wall.  236  (80 
U.  S.  XX,  624)."    (861-2.) 

•if:  "fl^  "Tfr  ft:  ff^  w  yr  ^ 

"We  are  not  insensibe  to  the  fact  that  the  in- 
dustry of  counsel  has  been  rewarded  by  finding 
cases  even  in  this  court  in  which  the  proposition 
that  the  rules  of  practice  of  the  Federal  Courts  in 
suits  in  equity  cannot  be  controlled  by  the  laws  of 
the  States,  is  expressed  in  terms  so  emphatic  and 
so  general  as  to  seem  to  justify  the  inference  here 
urged  upon  us.  But  we  do  not  find  that  it  has  been 
decided  in  any  case  that  this  principle  has  been 
carried  so  far  as  to  deny  to  a  party  in  those  courts 
substantial  rights  conferred  by  the  statute  of  a 
State,  or  to  add  to  or  take  from  a  contract  that  which 
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is  made  a  part  of  it,  by  the  law  of  the  State,  except 
where  the  law  impairs  the  obligation  of  a  contract 
previously  made.  And  we  are  of  opinion  that  Chief 
Justice  Taney  expressed  truly  the  sentiment  of  the 
court  as  it  was  organized  in  the  case  of  Bronson  v. 
Kinzie,  as  it  is  organized  now,  and  as  the  law  of 
the  case  is,  when  he  said  that  'All  future  contracts 
would  be  subject  to  such  provisions,  and  they  would 
be  obligatory  upon  the  parties  in  the  courts  of  the 
United  States  as  well  as  those  of  the  Stataes.'  '* 
(pp.  862-3.) 

In  Bendey  v.  Townsend,  109  U.  S.  665;  27  Law.  Ed. 
1065,  a  mortgage  foreclosure  case,  the  court  said: 

"The  land  is  in  Michigan,  the  notes  and  mort- 
gage were  made  and  payable  in  Michigan;  and  by 
the  law  of  Michigan,  as  settled  by  repeated  and 
uniform  decisions  of  the  Supreme  Court  of  that 
State,  a  stipulation  in  a  mortgage  to  pay  an  attor- 
ney's or  solicitor's  fee  of  a  fixed  sum  is  unlawful 
and  void,  and  cannot  be  enforced  in  a  foreclosure, 
either  under  the  statutes  of  the  State,  or  by  bill  in 
equity.  Bullock  v.  Taylor,  39  Mich.  137;  Meyer  v. 
Hart,  40  Mich.  517;  Vosburgh  v.  Lay,  45  Mich. 
455;  Van  Marter  v.  McMillan  39  Mich.  304;  Bots- 
ford  V.  Botsford,  49  Mich  29.  Upon  such  a  ques- 
tion, affecting  the  validity  and  effect  of  a  contract 
made  and  to  be  performed  in  Michigan,  concerning 
land  in  Michigan,  the  law  of  the  State  must  goven 
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in  proceedings  to  enforce  the  contract  in  a  Federal 
Court  held  within  the  State.  Brine  v.  Ins.  Co.  96 
U.  S.  627  (XXIV,  858);  Ins.  Co.  v.  Cushman 
(ante  648)  ;  Equator  Co.  v.  Hall  (ante  114) ."  (p. 
1066.) 


2.  We  quote  now  certain  provisions  of  the  laws  of 
the  State  of  Washington  in  force  when  the  notes  and 
mortgage  involved  in  this  suit  were  executed  and  which 
since  then  have  continued  in  force. 


"When  there  is  no  express  agreement  in  the 
mortgage  nor  any  separate  instrument  given  for  the 
payment  of  the  sum  secured  thereby,  the  remedy  of 
the  mortgagee  shall  be  confined  to  the  property 
mortgaged." 


(Pierce  's  Code  Sec.  1275;  B.  C.  5886;  R.  &  B. 
Anno.  Code  &  Stat.  1117.) 

"When  there  is  an  express  agreement  for  the 
payment  of  the  sum  of  money  contained  in  the  mort- 
gage or  any  separate  instrument,  the  court  shall 
direct  in  the  decree  of  foreclosure  that  the  balance 
due  on  the  mortgage,  and  the  costs  which  may  re- 
main unsatisfied  after  the  sale  of  the  mortgaged 
premises,  shall  be  satisfied  from  any  property  of 
the  mortgage  debtor." 
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(Pierce's  Code,  1277;  B.  C.  5888;  R.  &  B.  Anno. 
C.  &  Stat.  1119.) 

"The  mortgagee  or  holder  of  the  lien  may  pro- 
ceed upon  his  mortgage  or  lien;  if  there  be  a  sep- 
arate obligation  in  writing  to  pay  the  same,  secured 
by  said  mortgage  or  lien,  he  may  bring  suit  upon 
such  separate  promise.  When  he  proceeds  on  the 
mortgage,  if  there  be  a  specific  agreement  therein 
contained  for  the  payment  of  a  certain  sum,  or  there 
is  a  separate  obligation  for  the  said  sum,  in  addi- 
tion to  a  decree  of  sale  of  mortgaged  property, 
judgment  shall  be  rendered  for  the  amount  due 
upon  said  mortgage  or  other  instrument,  the  pay- 
ment of  which  is  thereby  secured.  The  decree  shall 
direct  the  sale  of  the  mortgaged  property,  and  if 
the  proceeds  of  said  sale  be  insufficient  under  the 
execution,  the  sheriff  is  authorized  to  levy  upon 
and  sell  other  property  of  the  mortgage  debtor, 
not  exempt  from  execution,  for  the  sum  remaining 
unsatisfied. 

(Pierce's  Code  1284;  B.  C.  5880;  R.  &  B.  Anno. 
C  &  Stat.  1114.) 

"Judgments  over  for  any  deficiency  remaining 
unsatisfied  after  the  application  of  the  proceeds  of 
sale  of  mortgaged  property,  either  real  or  personal, 
shall  be  similar  in  all  respects  to  other  judgments 
for  the  recovery  of  money,  and  may  be  made  a  lien 
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upon  the  property  of  a  judgment  debtor  as  other 
judgments,  and  the  collections  thereof  enforced  in 
the  same  manner." 

(Pierce's  Code  1286;  B.  C.  5889;  R.  &  B.  Anno. 
C&  Stat.  1120.) 

Construing  these  code  provisions  the  Supreme  Court 
of  Washington  has  held  that,  in  a  foreclosure  suit,  where 
there  is  contained  in  the  mortgage  an  express  agree- 
ment to  pay  the  mortgage  debt,  or  such  an  agreement 
is  contained  in  a  separate  instrument,  such  as  a  note, 
the  plaintiff  has  the  legal  right  to  have  personal  decree 
entered  against  the  mortgagor,  as  a  part  of  the  decree 
foreclosing  the  mortgage  and  directing  the  sale  of  the 
mortgaged  property.  This,  of  couse,  is  a  very  sub- 
stantial right. 

Shumway  v.  Orchard,  12  Wn.  104;  40  Pac.  634. 
Rogers  v.  Turner,  19  Wash.  399;  53  Pac.  663. 
State  Ex  rel  v.  Superior  Court,  34  Wash.  643; 
76  Pac.  282. 

And  the  same  court  has  held  that  the  judgment 
against  the  mortgage  debtor  becomes  a  lien  upon  his 
general  property  as  soon  as  it  is  entered,  among  other 
things,  saying: 

"It  is  next  urged  that  a  judgment  against  mort- 
gagors, rendered  in  a  decree  of  foreclosure,  does 
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not  become  a  lien  upon  the  general  property  of  the 
judgment  debtors  until  after  the  mortgaged  prem- 
ises are  exhausted,  and  then  only  in  the  event  that 
there  is  a  deficiency.  This  position  is  not  well  taken. 
Hays  V.  Miller,  1  Wash.  Ter.  143.  Shumway  v. 
Orchard,  12  Wash.  104;  40  Pac.  634." 

Fuller  &  Co.  v.  Hull,  19  Wash.  400;  53  Pac.  666. 

The  foregoing  code  provisions,  as  construed  by  the 
cases  cited,  have  not  been  modified  by  subsequent  leg- 
islation. Bradley  Engineering  Co.  v.  Mussy,  54  Wash. 
227;  103  Pac.  37. 

These  statutory  provisions  are  not  mere  rules  of 
practice.  They  are  rules  of  property.  They  confer 
definite  and  valuable  rights  which  should  be  given  full 
recognition  by  the  Federal  Court  sitting  within  the  state, 
and  to  that  end  the  court  should  modify  and  conform  its 
modes  of  practice  and  procedure  so  that  in  the  decree 
entered  the  complainant  would  be  given  such  relief,  and 
be  protected  in  such  rights,  as  his  contract  and  the  laws 
of  the  state  guarantee  to  him.  The  decree  entered  in 
the  case  at  bar  gave  substantial  effect  to  these  state  laws 
and  state  decisions.  And  we  will  now  undertake  to 
show  that  the  decree  in  form  is  in  accord  with  the  practice 
approved  by  the  Federal  Courts,  particularly  this  court, 
independently  of  any  statute  and  by  virtue  of  the  Equity 
Rules. 

3.     The  decree  entered  in  the  present  case,  violates 
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no  Federal  rule  of  practice,  and  is  not  in  conflict  with 
the  mode  of  procedure  usually  followed.  We  have  al- 
ready stated  that  it  would  not  be  profitable  to  review, 
or  comment  upon,  the  decisions  of  the  state  courts  touch- 
ing the  contentions  of  appellant  now  under  discussion, 
for  the  reason  that  if  state  laws  and  the  state  decisions 
are  pertinent,  the  laws  and  decisions  of  the  State  of 
Washington  directly  support  the  decree  in  the  form 
entered.  There  are  cited  by  counsel,  however,  the  fol- 
lowing decisions  of  the  Supreme  Court  of  the  United 
States,  viz.: 


Dodge  V.  Freedman,  106  U.  S.  445;  27  L.  Ed. 

206. 
Noonan  v.  Braley,  2  Black,  499;  17  L.  Ed.  278. 
Orchard  v.  Hughes,  1  Wall.  73;  17  L.  Ed.  560. 


The  Dodge  case,  supra,  merely  involved  the  con- 
struction of  section  808,  Revised  Statutes,  relating  to 
the  District  of  Columbia;  it  briefly  states  that  the  statute 
applied  to  foreclosure  of  deeds  of  trust,  and  that  the 
decree  entered  conformed  to  its  provisions. 


The  Noonan  case  (1862),  supra,  holds  that  in  the 
absence  of  a  rule  of  the  Supreme  Court,  the  trial  court 
erred  in  entering  a  personal  decree  against  the  mort- 
gagor, as  a  part  of  the  decree  which  foreclosed  the  mort- 
gage and  directed  a  sale  of  the  property.  Up  to  that 
time  no  rule  had  been  promulgated.  There  is  a  general 
statement  to  the  effect    that    the    practice   of    federal 
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courts,  sitting  in  equity,  are  regulated  entirely  by  rules 
promulgated  by  the  Supreme  Court.  No  state  statute, 
or  rule  announced  by  a  state  supreme  court,  was  in- 
volved. 

The  Orchard  case,  supra,  decided  a  year  or  two  later, 
was  ruled  by  the  Noonan  case. 

In  1864,  the  Supreme  Court  promulgated  a  rule, 
then  numbered  92,  which,  in  substance,  appears  as  rule 
10,  in  the  rules  of  practice  promulgated  by  the  Supreme 
Court,  November  4th,  1912.   It  is  as  follows: 

"In  suits  for  the  foreclosure  of  mortgages,  or 
the  enforcement  of  other  liens,  a  decree  may  be 
rendered  for  any  balance  that  may  be  found  due 
to  the  plaintiff  over  and  above  the  proceeds  of  the 
sale  or  sales ;  and  execution  may  issue  for  the  collec- 
tion of  the  same,  as  is  provided  in  rule  8,  when  the 
decree  is  solely  for  the  payment  of  money." 

In  Seattle  L.  S.  &  E.  Ry.  Co.  v.  Union  Trust  Com- 
pany, 79  Fed.  179,  decision  by  Judge  Ross,  concurred 
in  by  Judge  Gilbert  and  Judge  Hawley,  this  court  seems 
to  have  had  before  it  the  precise  objection  made  here 
to  the  form  of  the  decree  entered.  We  have  not  a  copy 
of  the  decree  in  that  case  before  us,  and  inasmuch  as 
the  decision  of  the  trial  court  does  not  seem  to  have 
been  reported,  the  text  of  the  decree  is  not  available. 
It  was  a  mortgage  foreclosure,  and  we  assume  that  the 
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assignments  of  error  correctly  indicate  the  character  of 
the  decree.  We  quote  from  the  assignments  of  error  on 
page  185; 

"(9)  The  court  erred  in  finding,  in  and  by 
said  decree,  that  $5,558,000  was  the  total  principal 
due  on  said  outstanding  bonds  at  the  date  of  the 
rendition  of  the  decree." 


"  ( 12 )  The  court  erred  in  ordering,  ad j  udging, 
and  decreeing  herein  that  this  defendant  pay  or 
cause  to  be  paid  to  the  complainant,  on  or  before 
the  3rd  day  of  February,  1896,  the  sum  of  $5,558,- 
000,  together  with  the  interest  found  to  be  due  by 
the  terms  of  said  decree,  as  hereinbefore  stated." 

"  (17)  The  court  erred  in  ordering,  adjudging, 
and  decreeing  herein  that  this  defendant  is  person- 
ally liable  for,  and  shall  pay  to  the  complainant, 
the  amount  of  any  deficiency,  with  interest  thereon, 
which  may  remain  due  after  the  sale  of  the  prop- 
erties of  this  defendant  under  the  terms  of  said 
mortgage,  and  the  application  of  the  proceeds  there- 
of, pursuant  to  the  terms  of  said  decree." 

It  will  be  observed  that  the  decree  assailed  on  that 
appeal  conformed  substantially  to  the  requirements  of 
the  laws  of  Washington.  The  applicability  of  these 
laws  was  evidently  not  urged,  or  considered.  This  court 
disposes  of  these  assignments  of  error  as  follows: 
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"The  third  point  made  on  behalf  of  the  appel- 
lant is  answered  by  the  ninety-second  equity  rule 
prescribed  by  the  Supreme  Court  for  the  govern- 
ment of  the  courts  of  equity  of  the  United  States. 
It  is  as  follows: 


"In  suits  in  equity  for  the  foreclosure  of 
mortgages  in  the  Circuit  Courts  of  the  United 
States,  or  in  any  court  of  the  territories  having 
jurisdiction  of  the  same,  a  decree  may  be  rendered 
for  any  balance  that  may  be  found  due  to  the 
complainant  over  and  above  the  proceeds  of  the 
sale  or  sales,  and  execution  may  issue  for  the  col- 
lection of  the  same,  as  is  provided  in  the  eighth 
rule  of  this  court  regulating  the  equity  practice, 
where  the  decree  is  solely  for  the  payment  of 
money."  Insurance  Co.  v.  Keith,  23  C.  C.  A. 
196,  77  Fed.  374. 


"By  the  terms  of  the  decree  appealed  from,  the 
deficiency  judgment  provided  for  is  not  for  the 
benefit  of  the  complainant,  but  is  in  favor  of  the 
complainant  as  trustee.  The  amount  of  such  defi- 
ciency, like  the  amount  realized  by  the  sale  of  the 
mortgaged  property,  after  deducting  costs  et  cetera, 
is  to  be  paid  to  the  bondholders  according  to  their 
respective  interests.  A  special  pTayer  for  a  judg- 
ment for  such  deficiency  as  may  be  found  to  exist, 
while  proper  and  the  better  practice,  is  not  absolute- 
ly essential.     Under  the  prayer  for  general  relief 
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which  the  amended  bill  contained,  such  judgment 
may  be  given." 

4.  In  concluding,  our  discussion  on  this  phase  of 
the  case,  we  might  again  remark  that  the  objection  made 
goes  to  the  form  of  the  decree,  and  not  to  the  jurisdic- 
tion of  the  court  over  the  person,  or  subject-matter.  If 
we  understand  aright  the  position  of  appellant,  and  in- 
terpret correctly  the  language  of  the  single  assignment 
of  error,  it  is,  that  appellant  was  not  a  party  to  the 
cause,  hence  the  trial  court  had  no  jurisdiction  over  its 
person.  It  necessarily  follows  that,  if  the  appellant 
wishes  to  reserve  this  point,  he  cannot  be  heard  to  chal- 
lenge mere  errors,  or  irregularities  in  practice.  If  the 
appellant  was  a  party  to  the  case  and  made  seasonable 
objection  to  the  form  of  the  decree  entered,  had  an 
exception  duly  noted,  and  had  properly  assigned  the 
action  of  the  court  as  error,  it  might  be  in  position  to 
have  such  question  reviewed.  If  the  court  had  no  jur- 
isdiction of  appellant,  then  appellant  is  not  concerned 
with  any  errors  or  irregularities  during  the  progress  of 
the  trial,  or  in  the  making  up  of  the  decree,  as  to  its 
form.  If  the  court  had  jurisdiction  of  appellant,  then 
it  is  not  in  position  to  complain  of  the  form  of  the  de- 
cree, because  it  made  no  objection  thereto  in  the  trial 
court,  reserved  no  exceptions,  and  has  not  here  assigned 
as  error  any  irregularities  in  form,  or  practice,  or  any 
departure  from  the  rules  prescribed  by  the  Supreme 
Court. 
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III. 

APPELLANT'S  ARGUMENT  DEFEATS 
ITS  RIGHT  OF  APPEAL— COUNSEL  COM- 
PLAINS OF  FORM  OF  DECREE. 

The  second  contention  advanced  by  appellant  in  its 
order  in  the  brief  filed  (Point  II)  embraces  two  dis- 
tinct propositions,  viz.: 

(a)  The  judgment  being  beyond  the  power  of  the 
court  to  enter,  in  the  form  entered,  must  be  construed 
to  be  a  mere  ascertainment  of  the  amount  due  from  the 
mortgagor  and  as  a  necessary  step  in  the  foreclosure; 

and 

(b)  That  a  fair  interpretation  of  the  language  of 
the  bond  covers  the  payment  of  a  deficiency  judgment 
only,  as  that  is  the  only  kind  of  a  judgment  which  could 
be  lawfully  rendered. 

1.  The  first  point  refers  to  the  form  of  the  decree 
and  is  merely  another  way  of  stating  the  contention 
advanced  under  Point  I,  which  we  have  heretofore  dis- 
cussed, to  the  effect  that  no  deficiency  judgment  could 
be  provided  for,  ordered  or  decreed  in  the  foreclosure  suit 
in  advance  of  sale.  But  appellant  advances  from  the 
unsound  premise  that  the  decree  in  form  was  defective, 
and  was  not  in  compliance  with  the  equity  rules,  to  the 
satisfying  conclusion  that,  properly  construed,  the  de- 
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cree  is  merely  in  effect  the  ascertainment  of  the  amount 
due  upon  the  mortgage  debt  as  a  step  in  the  foreclosure 
suit.     (pp.  5-6,  App.  Brief.) 

Now  the  decree  against  the  appellant  is  no  broader 
than  that  against  its  principal,  the  Mountain  Timber 
Company.  Indeed,  the  decree  against  both  is  but  a 
single  decree,  the  language  applying  to  each  alike. 
Counsel  have  demonstrated  to  their  own  satisfaction  that 
the  court  had  no  power  to  enter  any  decree  which  would 
impose  a  personal  liability  upon  either  the  principal  or 
the  surety;  that  no  personal  liability  for  a  deficiency 
or  otherwise,  could  be  declared,  provided  for,  or  decreed 
until  after  sale  of  the  property;  that  the  power  of  the 
court  was  limited  to  a  decree  merely  ascertaining  the 
amount  of  the  mortgage  debt  and  directing  foreclosure ; 
that  in  fact  properly  construed,  this  is  all  that  the  decree 
means;  that  construed  in  the  light  of  the  powers  of  the 
trial  court,  and  the  rules  of  construction  announced  by 
the  Supreme  Court  of  the  United  States,  the  decree  does 
not  impose  any  personal  liability  upon  either  the  mort- 
gagor, or  the  appellant,  but  merely  in  effect  states  the 
amount  due  and  directs  a  sale.  And  if  all  this  be  true, 
of  what  does  appellant  complain?  Surely  it  cannot 
complain  of  or  appeal  from  a  mere  ascertainment  of  the 
amount  of  the  mortgage  debt  with  direction  that  the 
mortgage  premises  be  sold.  Given  the  construction, 
which  counsel  insists  is  beyond  doubt  the  true  one,  the 
decree  is  wholly  innocuous  so  far  as  anybody  and  every- 
thing is  concerned,  except  the  mortgaged  property. 
Why  then  the  appeal?    Is  it  merely  to  have  this  court 
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approve  the  construction  insisted  upon  by  appellant? 
Counsel  say  that  their  contention  is  fully  supported  by 
the  Supreme  Court  of  the  United  States.  And  if  this 
be  so,  why  go  elsewhere  merely  to  have  their  views  con- 
firmed. The  argument  proves  too  much.  It  defeats  the 
right  of  appeal  entirely,  because  if  the  decree  entered  is 
in  effect  merely  an  ascertainment  of  the  amount  due, 
it  is  not  a  final  decree,  and  no  final  decree  has  as  yet 
been  entered.  It  is  not  sufficient  for  appellant  to  say 
that  the  trial  court  may  permit  the  unauthorized  issuance 
of  an  execution.  It  is  not  to  be  presumed  that  the  trial 
court  will  do  an  unlawful  act,  or  direct  one  to  be  done, 
and  until  there  is  some  overt  judicial  act  to  the  injury 
of  appellant  there  is  nothing  of  which  complaint  can  be 
made  in  this  court.  And  according  to  the  argument  of 
counsel,  nothing  as  yet  has  been  done  to  the  prejudice 
of  appellant.  It  is  conceded  that  the  decree  as  construed 
by  counsel,  a  construction  which  they  insist  is  too  clearly 
and  palpably  fright  to  be  open  to  debate,  is  within  the 
undoubted  powers  of  the  trial  court,  imposes  no  liability 
upon  the  appellant,  and  works  no  injury  upon  it.  Coun- 
sel say  that  the  language  is  so  broad  that  the  credit  of 
appellant  may  be  impaired.  If  counsel  think  that  the 
inadvertent  use  of  terms  too  broad  in  the  decree  may  be 
of  detriment  to  the  appellant,  the  orderly  and  appro- 
priate method  of  securing  relief  would  have  been  to  ap- 
ply to  the  trial  court.  This  court  does  not  sit  to  correct 
mere  verbal  inaccuracies.  Indeed,  this  argument  in  its  ul- 
timate effect  upon  the  right  of  appellant  to  maintain  its 
appeal  is  somewhat  akin  to  the  further  contention  that  the 
judgment  is  wholly  void  because  appellant  was  not  a 


40 

party,  hence  no  judgment.  On  the  one  hand  it  is  insisted 
that  no  judgment  has  in  fact  been  entered,  and  what  the 
court  has  done  has  been  merely  to  ascertain  the  amount 
due,  and  that  no  other  construction  of  the  decree  is  ad- 
missible. Upon  this  theory  there  never  has  been  any 
judgment  entered  against  the  appellant.  Upon  the  other 
hand,  it  is  contended  and  indeed,  both  contentions  are 
advanced  indiscriminately  upon  the  same  pages,  that  a 
judgment  has  been  entered  which  imposes  upon  appel- 
lant, not  only  liability  for  any  deficiency  remaining  after 
the  sale  of  the  mortgage  premises  but  liability  for  the  full 
amount  found  to  be  due.  Of  course  both  contentions 
cannot  be  true.    As  a  matter  of  fact,  both  are  unsound. 

But  it  may  be  interesting  to  note  that,  as  the  argu- 
ment that  no  personal  judgment  has  yet  been  entered 
defeats  the  appeal,  so  the  argument  that  the  judg- 
ment is  wholly  void  upon  its  face  because  appellant 
was  not  a  party  to  the  cause  would  seem  likewise  to  de- 
feat the  right  of  appeal.  It  was  said  by  the  Supreme 
Court  of  Indiana  in  Backer  v.  Eble,  144  Ind.  287;  43 
N.  E.  233. 

"A  judgment  rendered    in    vacation    is    void. 
Where  a  judgment  is   void    because   rendered    in 
vacation,  no  appeal  lies  therefrom." 
And  the  Court  concluded  its  opinion  thus: 

"Appellant's  contention  having  been  established 
that  no  judgment  has  been  rendered  in  this  case,  it 
follows  that  their  appeal  must  be,  and  is,  dismissed.'* 
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And  in  Staab  v.  Atl.  &  P.  R.  Co.,  3  New  Mex.  349; 
9  Pac.  381,  the  court  held  that  nisi  prius  judges  had  no 
power  to  sit  in  vacation  for  the  purpose  of  rendering 
final  judgments  at  law  and  that  in  the  case  under  con- 
sideration "The  proceedings  in  the  lower  court  being 
void  there  is  no  final  judgment,  hence  the  case  is  still 
pending  in  that  court,"  and  the  appeal  was  dismissed. 
And  in  Lawther  v.  Agee,  34  Mo.  372,  the  Court  held 
that  if  a  party  had  not  availed  himself  of  a  motion  in  the 
lower  court  to  have  an  alleged  void  judgment  set  aside 
he  could  not  appeal.  And  in  Herman  v.  Martin,  21  Ky. 
Law  1396,  and  Piper  v.  Johnson,  12  Minn.  60,  it  was 
held  that  where  a  party  alleging  a  judgment  to  be  void 
moved  in  the  lower  court  for  an  order  setting  it  aside 
which  was  denied,  he  might  then  appeal  from  the  judg- 
ment and  from  the  order  refusing  to  set  it  aside. 


Taken  at  their  full  value  the  arguments  advanced 
by  counsel  for  appellant,  what  is  complained  of  are  cer- 
tain alleged  verbal  inaccuracies  in  the  decree  actually  en- 
tered, never  called  to  the  attention  of  the  court,  or  made 
the  basis  of  am^  motion,  request,  ruling,  or  exception,  or 
assignment  of  error  here.  While  we  do  not  concede  the 
soundness  of  any  of  these  contentions,  they  have  been 
analyzed  merely  for  the  purpose  of  showing  that,  if 
the  views  of  appellant  are  sound,  the  result  has  been  to 
demonstrate  beyond  all  dispute  that  the  appeal  should 
be  dismissed,  and  to  demonstrate  nothing  else. 

2.     The  second  contention  under  this  head,  viz.,  that 
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the  language  of  the  bond  covers  only  the  payment  of  a  de- 
ficiency judgment,  since  that  is  the  only  kind  of  judg- 
ment which  could  be  lawfully  entered,  will  now  be  briefly 
discussed.  This  question  is  not  of  much  practical  im- 
portance because  that  is  the  effect  of  the  decree  as  en- 
tered. The  decree  directed  the  sale  of  the  mortgaged 
property  and  the  application  of  the  proceeds  of  the  sale 
to  the  payment  of  the  expenses  and  the  mortgage  debt, 
and  provided  for  issuance  of  execution  as  to  any  defi- 
ciency remaining  after  the  application  of  the  proceeds 
of  the  sale.  So  that  the  character,  and  the  extent,  of 
the  liability  actually  imposed  upon  the  appellant  is  ex- 
actly that  conceded  to  be  within  the  fair  interpretation 
of  the  bond. 

In  effect  the  bond  bound  the  appellant  to  pay  any 
judgment  that  might  be  rendered  in  the  cause.  The 
following  is  the  language  of  counsel  for  appellant  stat- 
ing their  interpretation  of  the  instrument : 

"That  bond  was  an  agreement  to  pay  any  judg- 
ment that  might  be  rendered  in  the  cause." 
(App.  Brief,  p.  23.) 

The  appellant  did  not  contract  with  respect  to  any 
particular  form  of  judgment  or  decree.  It  is  not  con- 
cerned with  the  form  of  the  decree  entered,  or  the  pro- 
priety of  the  action  of  the  court  in  entering  it.  What- 
ever decree  was  entered  against  its  principal  bound  it. 
The  liability  of  the  principal  as  determined  by  the  de- 
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cree  entered  was  the  liability  of  the  appellant,  and  that 
liability  became  fixed  upon  the  entry  of  the  decree,  and 
the  character  and  the  scope  of  the  liability  were  un- 
alterably settled  by  the  decree.  Appellant  cannot  be 
heard  to  say  that  the  court  committed  some  error  dur- 
ing the  progress  of  the  trial,  or  erroneously  construed 
the  equity  rules  promulgated  by  the  Supreme  Court, 
or  disregarded  any  of  the  usual  methods  of  procedure 
in  making  up  the  decree.  They  do  not  concern,  or  affect, 
the  liability  of  appellant  because  its  contract  was  to 
pay  any  judgment  which  might  be  rendered  in  the  cause. 

Oelrichs  v.  Williams,  15  Wall.  211;  21  Law  Ed. 

43-44. 
Washington  Ice  Co.  v.  Webster,  125  U.  S.  426- 

446;  31  Law  Ed.  799-807. 
Moses  V.  U.  S.,  166  U.  S.  600,  41  Law  Ed.  1130. 
Cyclone,  etc.  Plow  Co.  v.  Vulcan  Iron  Works, 

52  Fed.  923,  924. 


IV. 

APPELLANT  BECAME  A  PARTY  TO 
SUIT  UPON  EXECUTING  AND  FILING 
BOND.  IT  CONTRACTED  TO  PAY  ANY 
JUDGMENT  ENTERED.  SUMMARY  JUDG- 
MENT ENTERED  AFTER  NOTICE  AU- 
THORIZED —  NOTICE  SUFFICIENT  —  AL- 
LEGED DEFEATS  NOT  ASSIGNED  AS 
ERROR,  AND  NOT  JURISDICTIONAL. 
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We  come  now  to  the  question  of  the  jurisdiction  of 
the  court  over  the  person  of  appellant.  Briefly  sum- 
marized, our  contention  is:  that  by  the  act  of  signing 
the  bond,  filed  in  the  progress  of  the  cause,  the  appellant 
therebj^  made  itself  a  party  to  the  record,  assumed 
a  liability  co-extensive  with  that  of  the  principal;  and 
that,  having  ascertained  the  character  and  extent  of  the 
liability  of  the  principal,  the  court  summarily,  and  upon 
notice  to  the  surety,  was  authorized  to  render  against  it 
the  same  decree  rendered  against  the  principal.  The 
circumstances  surrounding  the  execution  of  the  bond, 
the  state  of  the  cause  when  the  bond  was  executed,  and 
the  subsequent  proceedings  in  the  cause  leading  up  to 
the  entrj^  of  the  decree  appealed  from,  including  the 
allegations  in  the  complaint,  and  supplemental  com- 
plaint, and  those  portions  of  the  findings,  conclusions 
and  decree  of  the  court  pertinent  to  the  liability  of  the 
appellant,  all  appear  in  the  printed  transcript,  and  are 
referred  to  somewhat  at  length  in  the  statement  of  facts 
contained  in  this  brief. 

1.  The  proceedings  in  the  cause  resulted  in  find- 
ings and  a  decree  fixing  the  liability  of  the  mortgagor. 
Indeed,  that  was  the  primary  purpose  of  the  suit,  be- 
cause, until  the  liability  of  the  mortgagor  was  estab- 
lished, the  mortgaged  property  could  not  be  appro- 
priated to  pay  the  debt,  or  a  deficiency  judgment 
awarded.  The  contract  of  appellant  was  to  pay  any 
judgment  that  might  be  rendered  in  the  cause.  This 
is  the  construction  placed  upon  it  by  counsel  for  appel- 
lant in  their  brief  on  page  23,  where  it  is  said: 
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"That  bond  was  an  agreement  to  pay  any  judg- 
ment that  might  be  rendered  in  the  cause." 

Thus  the  liability  assumed  by  the  defendant  was  co- 
extensive with  that  which  might  be  imposed  upon  the 
mortgagor  by  the  decree  entered  in  the  cause.  As  the 
purpose  of  the  suit  was  to  ascertain  the  liability  of  the 
principal  and  to  prescribe  the  manner  of  its  enforcement, 
the  decree  necessarily  operated  to  determine  and  fix 
such  liability  for  all  purposes,  both  as  against  the  mort- 
gagor and  the  appellant.  No  further  proceedings  were 
necessary,  or  authorized,  to  determine  the  extent  of  the 
liability  of  appellant.  The  decree  was  entered  after 
notice  to  appellant  that  the  entry  of  such  decree  would  be 
moved  at  the  time  and  place  fixed  in  the  notice. 

2.  In  many  states  the  character  of  statutory  bonds, 
and  the  manner  of  enforcing  the  liability  of  the  surety, 
are  fixed  by  statute.  Decisions  from  such  jurisdictions 
are  valueless  as  precedents,  either  upon  the  one  side  or 
the  other  in  this  case,  for  two  reasons:  first,  there  is 
here  no  applicable  statute;  and,  second,  the  instrument 
here  involved  is  not  a  statutory  bond.  There  are  many 
adjudicated  cases  which,  we  think,  fully  sustain  the 
practice  followed  in  the  present  case,  and  clearly  es- 
tablish the  validity  of  the  judgment  appealed  from. 
And,  without  further  discussion,  we  will  now  refer  to, 
and  discuss,  some  of  these  decisions. 

In  some  of  the  very  early  federal  decisions  it  was 
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doubted  whether,  in  the  absence  of  express  statutory 
authority,  judgment  could  be  summarily  entered  against 
a  surety  in  the  same  cause  in  which  the  bond  was  given, 
the  view  being  then  entertained  that  the  remedy  was 
by  an  independent  action  at  law.  These  early  decisions 
were,  however,  in  effect  disapproved  by  the  Supreme 
Court  of  the  United  States  in  Russell  v.  Farley,  105  U. 
S.  433 ;  23  Law  Ed.  1060.  And  since  that  time  the  federal 
courts  have  quite  uniformly  asserted  and  exercised  the 
power  of  entering  judgment  summarily  in  the  principal 
case,  against  the  surety. 

In  Brown  v.  Northwestern  Mutual  Life  Ins.  Co., 
119  Fed.  149,  the  Court  of  Appeals  had  before  it  an 
appeal  by  a  surety  from  a  summary  judgment  rendered 
in  a  foreclosure  suit  against  the  surety  on  a  supersedeas 
bond,  given  on  appeal  from  an  order  confirming  sale 
under  a  decree  of  foreclosure.  The  judgment  was  sus- 
tained by  that  court,  and  was  affirmed  upon  appeal  to 
the  Supreme  Court,  under  the  title  of,  "Woolworth  v. 
Northwestern  Mutual  Life  Ins.  Co.,  185  U.  S.  354;  46 
Law  Ed.  945." 


Tyler  Mines  Co.  v.  Last  Chance  Mining  Co.,  90 
Fed.  15,  is  a  decision  by  this  court.  It  was  a  suit  in 
equity  to  restrain  the  defendant  from  working  certain 
mines,  and  for  an  accounting.  Plaintiffs,  at  the  time  of 
filing  of  the  bill,  obtained  a  temporary  injunction,  and 
executed  the  usual  bond.  Thereafter  a  decree  was  ren- 
dered for  defendants,  upon  reference  the  damages  were 
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ascertained,  and  summary  judgment  was  ordered  and 
entered  against  the  plaintiff  and  the  sureties  upon  the 
bond.  In  an  opinion  rendered  by  Judge  Ross,  concurred 
in  by  Judges  Gilbert  and  Hawley,  this  practice  was 
approved,  and  the  judgment  sustained.  The  court, 
among  other  things,  saying: 

*'On  behalf  of  the  sureties  on  the  bond,  it  was 
contended  that  no  decree  could  be  rendered  against 
them  because  they  were  not  parties  to  the  suit;  in 
support  of  which  position  Bein  v.  Heath,  12  How. 
168,  is  cited  and  relied  on,  in  which  case  Chief 
Justice  Taney  made  this  remark: 

"A  court  proceeding  according  to  the  rules 
of  equity  cannot  give  a  judgment  against  the 
obligors  in  an  injunction  bond  when  it  dissolves 
the  injunction.  It  merely  orders  the  dissolution, 
leaving  the  obligee  to  proceed  at  law  against  the 
sureties,  if  he  sustains  damage  from  the  delay 
occasioned  by  the  injunction." 

*'In  the  case  of  Russell  v.  Farley,  105  U.  S. 
433,  445,  the  court  reviewed  the  case  of  Bein  v. 
Heath,  as  well  as  the  decision  of  Mr.  Justice  Curtis 
in  Merryfield  v.  Jones,  2  Curt.  306,  Fed.  Cas.  No. 
9,  486,  and  said: 

"Upon  a  careful  examination,  we  are  not  sat- 
isfied that  they  furnish  any  good  authority  for 
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disaffirming  the  power  of  the  court  having  pos- 
session of  the  case,  in  the  absence  of  any  statute  to 
the  contrary,  to  have  the  damages  assessed  un- 
der its  own  direction.  This  is  the  ordinary  course 
in  the  court  of  chancery  in  England,  by  whose 
practice  the  courts  of  the  United  States  are  gov- 
erned, and  seems  to  be  in  accordance  with  sound 
principle.  The  imposition  of  terms  and  condi- 
tions upon  the  parties  before  the  court  is  an  in- 
cident to  its  jurisdiction  over  the  case;  and,  hav- 
ing possession  of  the  principal  case,  it  is  fitting 
that  it  should  have  power  to  dispose  of  the  in- 
cidents arising  therein,  and  thus  do  complete 
justice,  and  put  an  end  to  further  litigation.  We 
are  inclined  to  think  that  the  court  has  this  power, 
and  that  it  is  an  inherent  power,  which  does  not 
depend  on  any  provision  in  the  bond  that  the 
party  shall  abide  by  such  order  as  the  court  may 
make  as  to  damages  (which  is  the  usual  formula  in 
England) ,  nor  on  the  existence  of  an  express  law 
or  rule  of  the  court  (as  adopted  in  some  of  the 
states)  that  the  damages  may  be  ascertained,  by 
reference  or  otherwise,  as  the  court  may  direct; 
this  being  a  mere  appendage  to  the  principal  pro- 
vision requiring  a  bond  to  be  taken,  and  not  con- 
ferring the  power  to  take  one,  or  to  deal  with  it 
after  it  has  been  taken.  But,  while  the  court  may 
have  (we  do  not  now  undertake  to  decide  that 
it  has)  the  power  to  assess  the  damages,  yet,  if 
it  has  that  power,  it  is  in  its  discretion  to  exercise 
it  or  to  leave  the  parties  to  an  action  at  law.    No 
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doubt,  in  many  cases,  the  latter  course  would  be 
the  more  suitable  and  convenient  one." 

"Since  the  intimation  in  Russell  v.  Farley  it  has 
been  acted  on  by  the  federal  courts  in  at  least  three 
cases.  Lea  v.  Deakin,  13  Fed.  514;  Coosaw  Min. 
Co.  V.  Farmers'  Min.  Co.  51  Fed.  107;  Lehman  v. 
McQuown,  31  Fed.  138.  See  also  2  Beach,  Mod. 
Eq.  Prac.  Sec.  770.  Whether  or  not  the  bondsmen 
are  entitled  to  notice  is  a  question  not  raised  by  the 
assignments  of  error." 

In  the  case  just  quoted  from,  it  seems  that  no  notice 
was  given  to  the  sureties  of  the  proceedings  before  the 
Master  to  ascertain  the  amount  of  damages,  or  that 
judgment  would  be  entered  against  them.  Concerning 
this  phase  of  the  case  the  court  said : 

''Whether  or  not  the  bondsmen  are  entitled  to 
notice  is  a  question  not  raised  by  the  assignments  of 


error." 


In  the  case  at  bar  notice  was  given.  In  their  brief 
counsel  question  the  sufficiency  of  such  notice.  Whether 
or  not  notice  was  necessary,  or  whether  the  notice  given 
was  defective,  are  questions  not  raised  by  the  assign- 
ments of  error. 

In  Gordon  v.  Third  Nat.  Bank,  56  Fed.  790,  the 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  had  be- 
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fore  it  a  summary  judgment  entered  against  the  sureties 
on  a  supersedeas  bond.  No  federal  statute,  or  rule,  dealt 
vvith  this  matter.  Judgment  was  entered  after  notice 
to  the  sureties.  It  was  contended  that  the  sureties  were 
not  parties  to  the  suit,  and  that  the  only  remedy  upon 
the  bond  was  an  independent  action  at  law.  This  con- 
tention was  denied  by  the  Circuit  Court  of  Appeals,  as 
well  as  b}^  the  subordinate  federal  court.  And  it  was  in 
substance  held,  that  the  bond  was,  in  effect,  a  contract 
imposing  upon  the  sureties  a  liability  as  broad  as  that 
of  the  principal;  that  the  entry  of  judgment  against  the 
principal,  from  its  very  nature,  fixed  the  extent  of  the 
liability  of  the  svu-ety ;  that  no  reference,  or  other  inquiry, 
was  necessary  to  determine  the  liability  of  the  sureties, 
and  that  it  was  proper,  upon  notice,  to  enter  judgment 
upon  the  bond  in  the  cause  in  which  it  was  given. 

In  Empire  State  etc..  Company  v.  Hanley,  136  Fed. 
99-103,  this  court,  in  a  decision  rendered  by  Judge  Gil- 
bert, and  concurred  in  by  Judge  Ross  and  Morrow,  ap- 
proved the  practice  adopted,  and  the  doctrine  announced 
in  the  Gordon  case,  supra ;  and  quoted  with  approval  the 
following  language  of  Mr.  Justice  Miller  in  Blossom  v. 
Railroad  Co.,  1  Wall.  655;  17  Law  Ed.  673: 

"Sureties  signing  appeal  bonds,  stay  bonds,  de- 
livery bonds,  and  receiptors  under  writs  of  attach- 
ment, become  quasi  parties  to  the  proceedings,  and 
subject  themselves  to  the  jurisdiction  of  the  court, 
so  that  summary  judgments  may  be  rendered  on 
their  bonds  or  recognizances." 
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In  Perry  v.  Tacoma  Mill  Co.,  152  Fed.  115,  a  de- 
cision by  this  court,  it  was  contended  that  summary  judg- 
ment entered  against  the  sureties  upon  the  bond  given 
m  the  cause,  in  the  course  of  litigation,  was  unauthor- 
ized. The  suit  was  brought  to  foreclose  a  mortgage  ex- 
ecuted to  Tacoma  Mill  Company,  plaintiff  in  the  court 
below,  and  appellee  in  this  court.  The  following  is  a 
statement  of  certain  of  the  facts  taken  from  the  decision 
of  this  court: 


"A  final  decree  of  foreclosure  was  entered  there- 
in October  3rd,  1904,  in  and  by  which  judgment 
in  the  aggregate  amount  of  $19,865.57  was  given 
against  George  Lawler,  and  George  Lawler  doing 
business  as  the  Sunset  Lumber  Company,  and  fore- 
closing the  mortgage,  which  was  thereby  adjudged 
to  cover:"  (Here  follows^a  description  of  the  prop- 
erty) 

In  passing,  it  may  be  here  remarked  that  the  form  of 
the  decree  entered  was  similar  to  the  form  of  the  decree 
entered  in  the  case  at  bar.  The  property  covered  by  the 
mortgage  consisted  of  a  small  sawmill  plant,  including 
engines,  boilers,  saws,  tools,  tram-ways,  portable  houses 
for  workmen,  portable  cook  houses,  certain  livestock, 
etc.,  mostly  personal  property.  One,  Perry,  intervened  in 
the  case,  and  set  us  as  a  defense  that  he  was  the  owner  of 
a  large  part  of  the  property,  adjudged  to  be  covered  by 
the  mortgage,  and  that  the  mortgagors  had  no  authority 
to  encumber  it.    After  the  decree  was  entered  the  prop- 
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erty  was  seized  and  held  for  sale  by  an  officer  of  the 
court,  charged  with  the  duty  of  making  the  sale.  Perry 
took  an  appeal.  No  application  was  made  by  Perry  to 
the  court  for  a  release  of  the  property;  but  he  under- 
took to  stay  the  decree,  and  to  cause  a  return  of  the 
property  to  him,  by  a  bond  conditioned  that  he.  Perry, 
would  hold  the  property  "subject  to  the  proper  order 
and  decree  that  may  be  finally  entered  in  said  cause," 
etc.  The  decree  was  affirmed  on  appeal.  The  amount 
of  the  bond  was  $12,000.00,  somewhat  less  than  the 
amount  of  the  decree.  While  the  appeal  was  pending 
the  property  was  destroyed  by  fire.  It  will  be  noted  that 
the  bond  was  not  a  statutor}^  bond,  but,  like  the  one  in 
case  at  bar,  was  given  during  the  progress  of  the  litiga- 
tion for  the  purpose  of  securing  to  the  obligor  some  ad- 
vantage and  benefit.  Upon  the  coming  down  of  the 
mandate,  the  Tacoma  Mill  Company,  plaintiff  in  the 
foreclosure  suit,  moved  for  summary  judgment  against 
the  sureties  upon  the  bond  for  the  amount  of  the  penalty 
of  the  bond,  to-wit:  $12,000.00.  Such  a  judgment  was 
entered,  and  upon  appeal  therefrom  by  the  sureties,  was 
affirmed  by  this  court. 

Cimiotti  Unhairing  Co.  v.  American  Fur  Refining 
Co.,  158  Fed.  171-174,  is  interesting  and  in  point.  It 
was  a  suit  for  an  injunction  to  restrain  an  alleged  in- 
fringement. A  temporary  injunction  was  ordered  upon 
condition  that  the  complainants  give  bond  in  the  sum  of 
$15,000.00,  which  bond  was  filed  and  approved.  On 
final  hearing  the  Circuit  Court  adjudged  an  infringe- 
ment, and  granted  a  permanent  injunction.    The  Court 
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of  Appeals  reversed  the  decree,  and  its  decision  was 
affirmed  by  the  Supreme  Court.  The  mandate  coming 
down,  the  Circuit  Court  made  an  order  directing  the 
Master  to  take  proofs  and  ascertain  and  report  to  the 
court  what  damages  the  defendants  had  suffered.  The 
surety  upon  the  injunction  bond  was  not  given  notice  of 
any  of  these  proceedings,  and,  so  far  as  the  record  dis- 
closes, took  no  part  therein.  The  Master  found  and  re- 
ported damages  in  the  sum  of  $18,406.70;  the  court 
modified  this  amount  somewhat,  but  affirmed  the  report 
in  an  amount  exceeding  the  penalty  of  the  bond.  The 
defendants  then  moved  for  judgment  against  the  com- 
plainants for  the  amount  of  the  damages,  and  for  judg- 
ment against  the  surety  for  the  amount  of  the  bond,  to- 
wit:  $15,000.00.  This,  the  court  allowed,  citing  as  au- 
thority, Tyler  Mining  Co.  v.  Last  Chance  Mining  Co. 
supra;  Empire  State,  etc.  Co.  v.  Hanley,  supra,  two 
decisions  by  this  court,  and  Russell  v.  Farley,  supra,  a 
decision  by  the  Supreme  Court.  Other  Federal  decisions 
supporting  the  same  view  are: 

McCloskey  v.  Barr,  79  Fed.  408. 

Coosaw  Min.  Co.  v.  Farmers'  Min.  Co.,  51  Fed. 

107. 

Third  Nat.  Bank  v.  Gordon,  53  Fed.  471. 

3.  The  same  rule  of  practice  has  been  repeatedly 
approved  and  followed  by  state  courts  in  the  absence  of 
express  statutory  provisions  regulating  the  mode  of  en- 
forcing liability  of  sureties  upon  bonds  given  in  the 
course  of  judicial  proceedings. 


54 

Sharp  V.  Schmidt  &  Zeigler,  62  Tex.  263,  was  a  suit 
for  injunction.  Temporary  injunction  issued  and  bond 
was  given.  The  defendants  filed  an  answer  denying 
the  equities  of  the  bill,  and  pleaded  by  way  of  reconven- 
tion, damages  resulting  from  the  issuance  of  the  injunc- 
tion. The  answer  and  counter-claim  was  not  served 
upon,  or  brought  to  the  notice  of  the  sureties  upon  the 
injunction  bond.  The  plaintiff  failed  to  sustain  the  ap- 
peal, and  judgment  was  given  against  him  in  favor  of 
the  defendants;  and  likewise  judgment  was  entered 
summarily  against  the  sureties  upon  the  bond.  The 
action  of  the  court  was  not  predicated  upon  any  statute 
or  rule,  so  far  as  disclosed  by  the  opinion  of  the  Su- 
preme Court.  Contending  that  judgment  could  not  be 
entered  against  them  in  this  way,  and  that  their  liability 
must  be  established  in  an  independent  action  upon  the 
bond,  the  sureties  appealed.  The  judgment  was  sus- 
tained, the  court  among  other  things  saying: 


"The  sureties  upon  the  injunction  bond  were 
practically  parties  to  the  suit,  and  liable  to  have 
any  judgment  rendered  against  them  which  was 
authorized  by  the  pleadings  and  proofs,  at  least  to 
the  extent  of  their  bond." 


Corbett  v.  Pond,  10  App.  D.  C.  17-28,  was  a 
replevin  action.  A  bond  was  filed.  There  was  no 
statute  regulating  the  manner  of  enforcing  the  liability 
of  the  sureties  on  the  bond.  A  money  judgment  was 
given  against  the  principal  in  the  bond,  and  likewise 
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against  the  surety,  and  in  sustaining  this  judgment  the 
court  said : 

"The  purpose  of  this  undertaking  was,  like  that 
of  a  recognizance,  to  introduce  a  new  party  into  the 
proceedings,  who  should  become  bound  by  the  judg- 
ment, if  judgment  should  be  against  the  plaintiff, 
and  liable  for  its  performance." 

And  the  following  cases  directly,  or  by  analogy,  all 
sustain  the  view  that,  in  the  case  at  bar,  the  court  was 
authorized  upon  summary  application,  to  enter  judg- 
ment against  the  appellant: 

Hathaway  v.  Weeks,  34  Mich.  237-244. 

Council  V.  Averett,  90  N.  C.  168. 

Smith  V.  Wilson,  18  Tex.  Civ.  App.  24 ;  44  S.  W. 

556, 
Black  V.  Caruthers,  4  Humph.  (25  Tenn.)  87. 
Wanters  v.  VanHorst,  28   N.   J.   Eq.    104    (1 

Stew). 


Easton  v.  N.  Y.  etc.,  Ry.  Co.,  30  N.  J.  Eq.  238 

(3  Stew). 
Fears  v.  Riley,  147  Mo.  453-456. 

4.  Under  Point  III,  counsel  for  appellant  cite  a 
number  of  cases  to  their  contention  that  in  the  present 
case,  an  independent  action  was  necessary  to  enforce  the 
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liability  of  the  surety;  or,  at  least  ancillary  proceedings 
were  necessary  to  that  end.  We  think  that  a  brief  ex- 
amination of  these  cases  will  show  that  none  of  them  in 
point  in  support  of  this  view,  and  that  two  or  three  of 
them  announce,  arguendo,  approval  of  the  practice  fol- 
lowed in  the  case  at  bar.  These  cases  will  now  be  dis- 
cussed : 

Beall  V.  New  Mexico,  16  Wall.  535;  21  Law  Ed. 
292,  involved  the  constitutionality  of  a  territorial  act 
authorizing  judgment  against  sureties  on  an  appeal 
bond,  as  well  as  against  the  appellants,  in  case  of  af- 
firmance. The  act  was  sustained.  Some  things  the  court 
said  in  its  opinion  are  instructive.    Said  the  court: 

''A  party  who  enters  his  name  as  surety  on  an 
appeal  bond,  does  it  with  full  knowledge  of  the 
responsibility  incurred.  In  view  of  the  law  relating 
to  the  subject,  it  is  equivalent  to  a  consent  that 
judgment  shall  be  entered  up  against  him  if  the 
appellant  fails  to  sustain  his  appeal.  If  judgment 
may  be  thus  entered  on  a  recognizance,  and  against 
stipulators  in  admiralty,  we  see  no  reason  in  the 
nature  of  things,  or  in  the  provisions  of  the  con- 
stitution, why  this  effect  should  not  be  given  to 
appeal  bonds  in  other  actions,  if  the  legislature 
deems  it  expedient.  No  fundamental  constitutional 
principle  is  involved;  no  fact  is  to  be  ascertained 
for  the  purpose  of  rendering  the  sureties  liable, 
which  is  not  apparent  in  the  record  itself;  no  object 
(except  mere  delay)  can  be  subserved  by  compelling 
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the  appellees  to  bring  a  separate  action  on  the  ap- 
peal bond." 

Babbitt  v.  Shields,  101  U.  S.,  25  Law  Ed.  820,  was 
an  action  upon  an  appeal  bond.  The  propriety  of  the 
practice  adopted  in  the  instant  case  was  not  involved 
directly  or  collaterally,  and  no  mention  is  made  of  such 
matter  in  the  course  of  the  opinion.  The  court  did,  how- 
ever, say  that  the  entry  of  judgment  against  the  prin- 
cipal definitely  fixed  the  liability  of  the  sureties;  that 
that  judgment  was  conclusive  upon  the  sureties;  that  it 
was  not  necessary  to  issue  execution  against  the  prin- 
cipal, or  take  any  further  step  or  proceeding  whatsoever, 
because  the  entry  of  judgment  charged  the  sureties  with 
a  liability  as  broad  as  the  liability  of  the  principal.  And 
so  it  is  in  the  present  case,  the  entry  of  judgment  against 
the  principal  fixed  beyond  dispute,  the  liability  of  the 
appellant.  No  further  inquiry  was  necessary.  Its  con- 
tract was  to  pay  any  judgment  that  might  be  rendered 
in  the  cause;  and,  as  said  by  the  Supreme  Court  in 
Beall  V.  New  Mexico,  supra, 

"No  fact  is  to  be  ascertained  for  the  purpose  of 
rendering  the  sureties  liable,  which  is  not  apparent 
in  the  record  itself;  no  object  (except  mere  delay) 
can  be  subserved  by  compelling  the  appellees  to 
bring  a  separate  action  on  the  appeal  bond." 


Smith  V.  Gaines,  93  U.  S.  341;  23  Law  Ed.  901,  in- 
volved the  application  of  the  provisions  of  the  Code  of 
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Louisiana  to  the  liability  of  sureties  upon  an  appeal 
bond.  These  statutory  provisions  authorized  summary 
judgment  against  sureties  upon  a  supersedeas  bond.  No 
question  was  involved  or  discussed  pertinent  to  the  case 
at  Bar. 

Crocker  v.  Currier,  65  Wis.  667,  does  not  deal  with 
the  question  of  judicial  bonds,  or  the  liability  of  sureties, 
in  any  manner  whatever.  The  only  question  considered 
by  the  Wisconsin  court,  which  might  have  any  bearing 
upon  any  matter  discussed  in  the  brief  of  counsel  for  ap- 
pellant, was  the  proper  construction,  under  the  statutes 
of  that  state,  of  a  decree  for  the  foreclosure  of  a  lien. 

Earl  V.  Cureton,  13  S.  C.  19  (cited  in  counsel's  brief 
as  14  C.  S.  19),  reversed  a  summary  judgment  entered 
against  a  surety.  The  opinion  is  very  brief,  and  recites 
that  no  notice  was  given  the  surety  that  judgment  would 
be  asked,  and  no  motion  made  and  brought  to  the  atten- 
tion of  the  surety.  Without  discussion,  or  citation  of  au- 
thorities, the  court  held  that  the  judgment  was  erroneous, 
and  set  it  aside. 

Leslie  v.  Brown,  32  C.  C.  A.  556;  90  Fed.  171,  is  a 
decision  by  the  Circuit  Court  of  Appeals,  for  the  Sixth 
Circuit.  It  was  an  independent  action  at  law  upon  a 
bond  given  in  an  injunction  suit.  A  demurrer  to  the 
complaint  was  sustained  by  the  lower  court ;  and,  it  seems, 
among  other  things,  to  have  been  contended  that  no 
action  at  law  could  be  brought,  and  that  the  remedy  was 
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by  summary  proceedings  in  an  injunction  suit  for  judg- 
ment against  the  sureties.  The  Court  of  Appeals  sus- 
tained the  right  to  sue  at  law,  and  among  other  things 
said: 

"It  is  settled  by  the  cases  of  Russell  v.  Farley, 
105,  U.  S.  433,  and  Meyers  v.  Block,  120  U.  S.  207, 
7  Sup.  Ct.  525,  that  the  court  which  grants  an  in- 
junction, and  takes  an  injunction  bond,  to  save  the 
defendant  from  loss  caused  thereby,  may,  in  an 
ancillary  proceeding,  summarily  enforce  this  bond 
against  the  sureties;  but  in  such  a  proceeding,  at 
least  when  the  amount  of  recovery  is  uncertain,  the 
sureties  must  have  notice  and  their  dav  in  court  be- 
fore  the  amount  of  damage  is  fixed  against  them. 
The  amount  of  recovery  under  this  bond  was  not 
certain." 

It  may  be  here  observed,  that  Tyler  Min.  Co.  v.  Last 
Chance  Min.  Co.,  decided  by  this  court,  in  which  sum- 
mary judgment  against  sureties  was  sustained,  the 
damages  being  certain,  and  in  which  the  court  said: 
"Whether  or  not  the  bondsmen  are  entitled  to  notice  is 
a  question  not  raised  by  the  assignments  of  error,"  was 
decided  about  the  same  time,  and  is  reported  in  the  same 
volume. 

Terry  v.  Robinson,  122  Fed.  725,  was  an  injunction 
suit,  in  which  a  temporary  injunction  was  issued  and 
bond  filed.    The  bond  was  in  the  sum  of  $500.00.    The 
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injunction  was  dissolved,  and  a  reference  was  made  to 
ascertain  the  damage,  which  was  found  by  a  special 
Master  to  be  $2670.57.  There  were  exceptional 
circumstances  in  the  case.  On  the  theory  that  the  in- 
junction was  maliciously  sued  out,  and  that  in  such  case 
the  sureties  were  liable  for  the  full  damage,  even  though 
it  exceeded  the  penalty  of  the  bond,  application  was 
made  for  the  entry  of  judgment  against  the  surety  for 
the  full  amount  of  the  bond.  No  notice  was  given  to  the 
sureties.  In  the  course  of  the  opinion  the  court  said, 
that  the  sureties  had  no  notice,  and  judgment  could  not 
be  entered  against  them.  The  court  also  set  aside  the 
entire  award  of  damages  made  by  the  Master,  and  taxed 
all  costs  of  reference  against  the  defendants  in  the  in- 
junction suit.  Nothing  in  the  case,  in  view  of  the  facts, 
is  in  point  here. 

These  are  all  of  the  cases  cited  by  appellant  under 
Point  III,  in  support  of  its  claim  that  the  judgment 
entered  against  the  appellant  is  wholly  void,  because  it 
was  not  a  party  to  the  cause.  In  the  course  of  the  argu- 
ment, there  is  referred  to,  and  quoted  from  a  decision  by 
the  Supreme  Court  of  Oregon — Holbrook  v.  Investment 
Co.,  32  Ore.  104-106.  Let  us  now  examine  this  case  and 
see  whether  or  not  it  supports  the  views  of  appellant. 
Holbrook  and  another  obtained  a  judgment  against  the 
Investment  Company  in  the  Circuit  Court  of  Multno- 
mah County.  The  defendant  appealed,  giving  a  super- 
sedeas bond.  Pursuant  to  the  provisions  of  the  Oregon 
Code,  and  within  ten  days  after  the  appeal  was  perfected, 
Holbrook  et  al.  filed  an  undertaking  conditioned  that 
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if  the  judgment  should  be  reversed,  or  modified,  they 
and  their  sureties  would  make  such  restitution  as  the 
appellate  court  might  direct, and  thereupon  obtained  ex- 
ecution upon  the  judgment,  notwithstanding  the  appeal, 
and  about  half  of  the  judgment  was  collected.  The  Su- 
preme Court  reversed  the  judgment  and  entered  an 
order  against  the  principals  and  the  sureties  upon  their 
restitution  undertaking,  to  restore  to  the  defendant  the 
money  so  collected.  The  sureties  made  application  to 
the  Supreme  Court  to  be  relieved  from  such  order,  and 
to  have  it  set  aside,  on  the  ground,  mainly,  that  a  sum- 
mary order  or  judgment  of  that  kind  could  not  be  en- 
tered against  them.  There  was  no  statute  authorizing 
such  an  order  or  judgment,  to  be  entered  by  the  Su- 
preme Court.  There  was  a  statute  authorizing  the  en- 
try of  judgment  against  the  principal  and  the  sureties 
on  a  bond  to  stay  the  enforcement  of  an  ordinary  law 
judgment  pending  an  appeal,  but  this  was  not  that  kind 
of  a  bond.  The  only  statutory  provisions  relating  to  a 
bond  such  as  was  before  the  Supreme  Court,  were  as 
follows : 


"If  the  judgment  or  decree  has  been  given  in 
an  action  or  suit  upon  contract,  notwithstanding  an 
appeal  and  undertaking  for  the  stay  of  proceedings, 
the  respondent  may  proceed  to  enforce  such  judg- 
ment or  decree,  if,  within  ten  days  from  the  time  the 
appeal  is  perfected,  he  file  with  the  Clerk  an  un- 
dertaking, with  one  or  more  sureties,  to  the  effect 
that  if  the  judgment  or  decree  be  reversed  or  modi- 
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fied,  the  respondent  will  make  such  restitution  as 
the  appellate  court  may  direct." 


Nothing  in  these  provisions  directly  authorized  the 
entry  of  summary  judgment  against  the  sureties.  The 
obligation  was  to  make  such  restitution  as  the  court  might 
direct.  The  obligation  of  the  appellant  in  the  case  at  bar 
was  to  pay  any  judgment  that  might  be  rendered  in  the 
cause.  Discussing  these  statutory  provisions  and  the 
general  policy  of  the  law,  the  Oregon  Supreme  Court 
said : 

"It  will  be  observed  that  this  section  does  not, 
in  direct  terms,  confer  upon  this  court  authority  to 
render  judgment  against  the  sureties  on  such  an 
undertaking,  when  the  judgment  or  decree  is  re- 
versed or  modified,  but  we  think  the  power  is  fairly 
implied  therefrom,  and  particularly  so  when  the 
general  policy  of  the  law,  as  manifested  by  sections 
541  and  546  is  considered.  The  appellant  is  re- 
quired to  include  in  the  transcript  a  certificate  of 
the  undertaking  executed  by  the  respondent,  the 
names  of  the  sureties,  and  the  amount  thereof,  if  the 
same  is  specified  (section  541,  subdivision  1,  HillV 
Ann.  Laws)  ;  and  it  would  seem  from  this  provision 
that  the  sureties,  by  signing  such  an  undertaking, 
became  parties  to  the  judgment  or  decree  upon  the 
reversal  or  modification  of  which  they  agree  to 
make  such  restitution  as  may  be  directed,  thereby 
authorizing  this  court  to  render  judgment  against 
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them  in  accordance  with  the  conditions  stated  in 
such  certificate.  *  *  *  It  amounts  to  this :  If 
the  judgment  is  affirmed,  the  respondent  is  en- 
titled to  have  the  judgment  entered  against  the 
sureties  on  the  appeal;  if  it  is  reversed,  the  appel- 
lant is  entitled,  if  it  has  been  enforced,  to  have  a 
judgment  of  restitution  entered  against  the  sureties 
upon  the  counter-undertaking;  and  in  case  it  has 
been  enforced,  and  the  judgment  is  affirmed,  the 
prevailing  party  would  only  be  entitled  to  judg- 
ment for  the  costs  upon  appeal." 


It  is  clear  there  was  no  statute  authorizing  such  a 
judgment,  but  the  liability  of  the  sureties  was  fixed  by 
the  decision  of  the  Supreme  Court,  fixing  the  amount 
to  be  restored  by  the  principal  in  the  bond.  By  signing 
the  bond,  and  not  by  force  of  any  direct  statutory  pro- 
visions, the  sureties  became  parties  to  the  cause.  The 
character  of  the  liability  assumed  by  the  sureties,  and 
the  general  policy  of  the  law,  were  held  to  authorize  the 
court  to  enter  judgment  as  of  course,  and  without  notice, 
against  the  sureties  for  the  amount  of  the  liability  of 
the  principal.  So  in  the  case  at  bar,  appellant  bj^  its 
contract,  fixed  its  liability,  which  was,  in  the  language 
of  its  counsel,  ''a  contract  to  pay  any  judgment  that 
might  be  rendered  in  the  cause."  When  it  signed  the 
bond  it  made  itself  a  party  to  the  suit,  the  very  purpose 
of  which  was  to  fix  the  liability  of  the  defendant  and 
crystallize  that  liability  into  the  very  judgment  appel- 
lant agreed  to  pay. 
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5.  Some  complaint  is  made  that  the  notioe  given  to 
appellant,  of  the  time  and  place  when  judgment  against 
it  would  be  applied  for,  was  inadequate.  There  is  no 
pretense  that  appellant  did  not  have  notice  and  oppor- 
tunity to  be  heard.  There  is  no  suggestion  that  appel- 
lant wished  to  be  heard  upon  the  application  for  judg- 
ment. The  trial  court  acquired  jurisdiction  over  appel- 
lant when  it  executed  and  filed  its  bond  in  the  cause. 
We,  of  course,  contend  that  the  notice  given  was  ample 
in  form  and  gave  a  sufficient  time  to  appellant  to  appear 
and  object,  if  it  wished  to  object,  to  the  entry  of  judg- 
ment against  it.  But  if  the  notice  was  defective  in  form, 
or  if  it  should  have  given  the  appellant  longer  time 
within  which  to  prepare  for  the  hearing,  those  are  mat- 
ters not  going  to  the  jurisdiction  of  the  trial  court.  The 
proper  place  to  move  was  in  the  trial  court,  either 
to  set  aside  the  service  of  notice,  or  for  the  dismissal  of 
the  motion  for  the  entry  of  judgment  against  it,  or  for 
more  time  within  which  to  appear,  move,  object  or  take 
any  other  step  it  deemed  expedient.  And  if  in  connec- 
tion with  any  of  such  proceedings  appellant  deemed  it- 
self aggrieved  by  any  action,  or  ruling,  of  the  court,  and 
wished  to  have  such  ruling  or  action  reviewed,  it  should 
have  duly  excepted  to  and  made  such  alleged  prejudicial 
ruling  or  action,  the  basis  of  appropriate  assignment  of 
error  here.  The  objection  to  the  form  of  the  notice  is 
highly  technical,  and  like  most  of  the  other  questions 
argued  in  appellant's  brief  evidently  was  not  thought 
of  when  the  appeal  was  taken  and  the  assignment  of 
errors  prepared  and   filed 
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Finally,  this  objection  may  be  disposed  of  with  the 
following  quotation  from  the  opinion  of  this  court  ap- 
plicable to  the  facts  before  the  court  then,  and  peculiarly 
apt  here,  viz. : 

"Whether  or  not  the  bondsmen  are  entitled  to 
notice  is  a  question  not  raised  by  the  assignments 
of  error." 

Tyler  Mines  Co.  v.    Last    Chance   Mines   Co., 
supra. 

It  is  respectfully  submitted  that  the  decree  appealed 
from  should  be  affirmed. 

M.  J.  GORDON,  A.  E.  CLARK, 
M.  H.  CLARK,  I.  E.  SHRAUZER, 

Attorneys  for  Appellees,  Burke  and  Ferris. 
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PETITION  FOR  REHEARING. 


Comes  now  the  appellant  and  petitions  the  Court 
for  a  rehearing  of  the  above  entitled  matter,  and  as 
grounds  therefor  respectfully  presents  the  following 
for  the  consideration  of  the  Court : 

1.  The  industry  of  counsel  and  of  the  Court  has 
failed  to  discover  a  single  direct  precedent  in  Eng- 
lish or  American  jurisprudence  for  the  conclusion 
reached  by  the  Court. 

2.  The  conclusion  reached  by  the  Court  affirms 
judgment  on  a  bond  before  the  breach  of  any  of  its 
conditions. 
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3.  The  conclusion  reached  by  the  Court  affirms 
a  judgement  against  one  not  a  party  to  the  cause  on 
an  extraneous  instrument  not  entered  into  pursuant 
to  any  order  or  rule  of  court  or  State  or  Federal  law. 

4.  The  conclusion  reached  by  the  Court  treats 
as  a  personal  judgment  a  decree  which  under  the 
decisions  of  the  United  States  Supreme  Court  and 
under  the  Federal  equity  rules  cannot  have  any 
greater  force  than  a  mere  ascertainment  of  the 
amount  of  indebtedness  prior  to  the  sale  of  the  mort- 
gaged property. 

We  append  a  brief  exposition  of  these  points. 

I. 

DECISION  WITHOUT  PRECEDENT. 

The  fact  that  a  decision  is  without  precedent  is,  of 
course,  not  in  any  sense  an  indication  that  it  is  erroneous. 
It  should,  however,  serve  to  give  pause — to  invoke  a 
more  than  ordinarily  careful  examination  of  its  basis, 
scope  and  results  and  in  view  of  the  well  known  danger 
of  argument  from  analogy,  a  careful  inspection  of  the 
supposed  authorities  for  the  position  taken. 

The  opinion  of  the  Court  states  the  facts  of  the 
case  accurately  and  fairly  to  the  appellant ;  we  earnestly 
urge  the  Court  to  consider  before  stamping  its  opinion 
with  finality  w^hether  its  reasoning  and  citations  of  au- 
thority have  any  just  relation  to  these  facts. 

Here  is  a  suit  to  foreclose  a  mortgage;  an  application 
for  an  injunction  to  restrain  the  cutting  of  timber  pend- 
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ing  suit;  a  private  arrangement  between  the  parties 
whereby  the  application  for  injunction  is  not  to  be 
pressed  in  consideration  of  the  furnishing  of  a  bond  for 
the  protection  of  the  plaintiff;  a  decree  ascertaining  the 
amount  of  indebtedness  before  foreclosure  'sale  and 
simultaneously  therewith  awarding  judgment  against 
the  surety  on  the  bond  referred  to. 

Manifestly,  the  situation  of  such  a  surety  is  entirely 
different  from  a  surety  on  a  bond  furnished  b}^  a  plain- 
tiff pursuant  to  order  of  court  as  a  condition  of  injunc- 
tive relief.  A  decision  in  favor  of  the  defendant  in  such 
a  suit  is  a  finding  that  plaintiff  was  not  entitled  to  the 
injunctive  relief,  and  a  phase  of  that  decision  is  the 
ascertainment  of  the  damage  to  secure  payment  of  which 
the  Court  required  the  execution  of  the  bond.  It  was 
freely  conceded  by  us  that  the  authorities  recognize  the 
correctness  of  such  a  proceeding,  but  it  can  hardly  be 
said  to  constitute  a  precedent  for  a  case  the  theory  and 
facts  of  which  are  totally  different. 

The  observations  contained  in  the  last  paragraph 
apply  particularly  to  the  following  decisions  cited  and 
quoted  at  length  in  the  opinion  of  this  Court,  each  of 
which  involved  a  plaintiff's  bond  required  by  the  Court 
as  a  condition  of  injunctive  relief: 

Russell  V.  Farlev,  105  U.  S.  433. 

Tyler  Mining  Co.  v.  Last  Chance  JNIining  Co.,  90 
Fed.  15. 

Baker  &  Bennett  Co.  v.  Cass  Co.,  et  al,  224  Fed. 
439. 

Cimiotti  Unhairing  Co.,  et  al  v.  American  Fur 
Refining  Co.,  et  al,  158  Fed.  171. 
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Again  we  believe  that  the  Court,  upon  reconsidera- 
tion, will  not  deem  that  a  just  analogy  inheres  in  the 
conceded  right  to  enter  judgment  against  the  surety  on 
a  supersedeas  bond.  That  is  what  was  done  in  the  re- 
maining two  cases  cited  in  the  opinion  as  authority  for 
sustaining  the  action  of  the  lower  court: 

Empire  State-Idaho  Mining  &  Developing  Co., 
et  al  V.  Hanley,  136  Fed.  99, 

Perry,  et  al  v.  Tacoma  Mill  Co.,  152  Fed.  115. 

The  foregoing  are  all  of  the  cases  cited  by  the  Court 
as  authorities  for  the  principle  that  the  lower  court  had 
jurisdiction  of  appellant.  We  respectfully  submit  that 
none  of  them  constitutes  a  precedent  or  even  furnishes 
an  analogous  illustration. 


II. 


JUDGMENT  OX  BOND  IN  ADVANCE 
OF  BREACH. 

The  bond  provided  that 

"if  Mountain  Timber  Company  (the  mortgagor) 
shall  pay,  or  cause  to  be  paid,  in  full,  any  judg- 
ment which  shall  be  rendered  in  favor  of  the  plain- 
tiff in  the  above  entitled  action" 

the  bond  should  be  void,  otherwise  in  full  force. 

How  could  the  Court  without  doing  violence  to  the 
accepted  meaning  of  the  simple  words  used,  find  that 
the  condition  of,  or  a  breach  of  this  obligation  had  oc- 
curred until  there  was  a  failure  to  pay  the  judgment? 


V. 
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Even  if  it  be  conceded  for  the  present;  that  the  decree 
in  advance  of  sale,  ascertaining  the  indebtedness, 
amounted  to  a  judgment  in  the  sense  mentioned  in  the 
bond,  j^et  there  would  be  no  violation  of  its  terms  until 
a  failure  to  pay  the  amount  thus  decreed,  occurred. 

We  assume  that  judgment  could  hardly  have  been 
rendered  against  the  surety  before  the  decree.  Is  there 
any  stronger  logical  basis  for  rendering  it  simultaneously 
with  the  decree? 


III. 


JUDGMENT    ON    EXTRANEOUS    INSTRU- 
MENT AGAINST  ONE  NOT  A  PARTY. 

This  matter  has  been  adverted  to  under  I  supra. 
We  confess  that  our  idea  as  to  the  power  of  courts  over 
litigants  and  particularly  over  persons  who  are  not 
litigants  has  been  considerably  shaken,  but  it  would 
seem  to  be  an  axiom  so  deeply  rooted  that  it  refuses  to 
be  torn  from  its  juridical  moorings,  that  ordinarily 
courts  do  not  give  judgments  against  persons  not 
parties  to  the  cause.  A  distinct  exception  has  been 
created  by  statutes  and  rules  of  court  as  to  sureties  on 
attachment,  re-delivery  and  supersedeas  bonds,  and 
bonds  exacted  by  order  of  court  as  a  condition  of  in- 
junctive relief.  We  invite  the  Court's  attention,  how- 
ever, to  the  fact  apparently  overlooked  that  this  bond 
was  not  executed  pursuant  to  any  order  of  court.  The 
only  recorded  connection  of  the  District  Court  with  the 
bond  appears  in  the  Findings  of  Fact  and  Decree. 


If  A  sues  B  and  threatens  to  attach  B's  property, 
but  desists  therefrom  because  of  a  bond  tendered  him 
by  C  as  surety  to  pay  any  judgment  which  may  be 
rendered,  and  that  bond  is  accepted  without  any  order 
of  court  and  purely  by  private  agreement  between  the 
parties,  can  a  court,  even  under  statutes  of  a  State  per- 
mitting judgment  against  sureties  on  bonds  to  discharge 
attachments,  enter  judgment  against  C,  or  is  A  rel- 
egated to  a  common  law  action  for  breach  of  the  bond? 
We  are  unable  to  perceive  any  difference  in  principle 
between  this  supposed  case  and  the  one  at  bar. 


IV. 


DECREE    NISI    TREATED    AS    PERSONAL 

JUDGMENT. 

We  shall  not  repeat  the  argument  of  our  brief  (Ap- 
pellant's brief,  pp.  6-10  inclusive),  on  this  subject.  We 
re-affimi  our  statement  on  the  basis  of  the  decisions 
of  the  United  States  Supreme  Court  there  cited,  and 

the  RULES  OF  PRACTICE  FOR  THE  COURTS  OF  EQUITY  OF 

THE  United  States,  that  there  can  be  no  judgment 
for  the  amount  of  mortgage  indebtedness  or  any  portion 
thereof,  in  advance  of  sale,  and  that  the  power  of  the 
court  is  limited  to  the  ascertainment  of  the  indebtedness 
and  an  order  to  sell.  A  deficiency  judgment  may  by 
virtue  of  the  authority  conferred  by  the  rules,  be  entered 
for  any  balance  that  may  be  found  due  after  the  sale. 

Now,  the  Court  in  its  opinion  cites  the  case  of 
CHICAGO  &  VINCENNES  R.  R.  v.  FOSDICK, 

TOO  U.   S.  47,  as  authoritv  for  the  statement  that  a 


decree  finding  a  mortgage  valid  for  the  amount  of  the 
debt,  ordering;  a  sale  of  the  premises,  etc.,  is  final  and 
complete  and  may  be  appealed  from.  This  may  freely 
be  granted  without  in  the  remotest  degree  affecting  our 
contention.  The  Supreme  Court  points  out  that  such 
a  decree  is  in  the  nature  of  a  Decree  nui,  ascertaining 
the  amount  due  and  providing  for  sale,  unless  the 
amount  be  paid  within  a  time  fixed.  This  precisely 
accords  with  our  contention.  If  the  Supreme  Court  is 
right  the  District  Court  in  the  case  at  bar  was  wrong. 
A  decree  finding  the  amount  due  and  ordering  the 
sale  of  the  property  is  unquestionably  a  final  decree, 
because  it  disposes  of  the  property,  but  the  fact  remains 
that  such  a  decree  is  not  a  money  judgment  and  that  the 
District  Court  at  such  a  stage  of  the  proceedings  is 
without  authority  to  enter  a  money  judgment  against 
the  mortgagor  in  a  foreclosure  suit.  Indeed  the  Su- 
preme Court,  in  the  case  cited,  immediately  after  de- 
nominating the  decree  appealable,  points  out  how  it 
differs  from  a  money  judgment. 

The  condition  of  the  bond  was  not  that  the  surety 
would  pay  the  amount  found  to  be  due  in  the  event  a 
foreclosure  was  decreed,  but  that  if  the  mortgagor  failed 
to  pay  the  judgment,  then  the  surety  would  be  liable. 
Manifestly  this  refers  to  a  money  judgment  since  there 
is  no  way  of  paying  any  other  kind  of  judgment.  It 
could  not  "pay"  a  decree  ordering  the  sale  of  property. 

At  page  seven  of  its  typewritten  opinion,  the  Court 
says  in  this  connection : 


"the  bond  bound  the  appellant  to  pay  any  judg- 
ment that  might  be  rendered  against  Mountain 
Timber  Company  in  the  cause,  and  when  the  Court 
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made  a  decree  against  the  property,  the  liability 
of  the  appellant  was  fixed." 


This,  we  respectfully  remind  the  Court,  is  not  a 
correct  statement  of  the  terms  of  the  bond  which  was 
to  be  in  force  in  the  event  of  the  failure  by  the  Mountain 
Timber  Company  to  pay  such  judgment. 

The  liability  of  the  Surety  Company  pre-supposed 

(a)  Judgment  against  the  Mountain  Timber  Com- 
pany, mortgagor. 

(b)  Failure  on  the  part  of  Mountain  Timber  Com- 
pany to  pay  such  judgment. 

Neither  of  these  conditions  precedent  had  occurred. 
On  what  theory  then  could  the  decree  ascertaining  the 
amount  due,  enter  judgment  for  breach  of  the  bond? 

The  observation  is  also  made  by  the  Court  in  this 
connection  that  "the  form  of  the  decree  was  not  objected 
to  in  the  District  Court."  Whatever  its  pertinence  as 
to  a  party  to  the  cause,  it  is  hardly  applicable  to  a  non- 
participant.  The  Surety  Company  had  not  even  any 
notice — in  any  just  sense — of  an  intention  to  enter  such 
a  judgment,  all  of  which,  however,  is  beside  the  mark, 
for  the  palpable  reason  that  a  judgment  which  the 
record  shows  to  be  without  basis  cannot  derive  validity 
because  of  the  failure  of  one  of  the  parties  mentioned  to 
appear  in  the  District  Court  and  there  object  to  its 
form.  It  was  a  nullitj^  and  the  Surety  had  the  right  to 
treat  it  as  such,  and  to  ask  at  the  hands  of  the  Appellate 
Court  a  reversal  and  cancellation  thereof. 

The  mention  of  "Notice"  leads  to  the  inquiry  whether 


in  a  case  pending  in  the  United  States  District  Court 
at  Tacoma,  a  notice  given  to  a  Clerk  employed  in  the 
office  of  a  statutory  agent  of  a  party  at  Tallahassee, 
Florida,  would  be  regarded  as  anything  more  than  a 
sorry  jest.  Of  course,  Tallahassee  is  farther  from 
Tacoma  than  Portland,  Oregon,  but  just  what  addi- 
tional sanctity  would  follow  handing  such  a  paper  to 
a  similar  individual  in  the  State  of  Oregon  is  not  ap- 
parent. 

The  Court  reserves  opinion  upon  the  point  as  to 
whether  judgment  could  have  been  given  without 
notice,  and  observes  that  the  point  of  lack  of  notice  is 
not  raised  in  the  Assignment  of  Error.  We  respectfully 
ask  the  Court  again  to  consider  whether  such  a  disposi- 
tion can  justly  be  made  of  this  point.  The  Assignment 
of  Error  urged  lack  of  jurisdiction  over  the  Surety 
Company,  and  if  notice  is  necessary  to  jurisdiction  to 
enter  judgment,  then  the  point  was  comprehended  in 
the  Assignment,  unless  the  Assignment  is  to  partake 
of  the  functions  of  a  brief  setting  forth  subdivisions  and 
argumentation.  The  appeal  was  based  on  the  single, 
narrow  point  that  on  the  face  of  the  record  the  lack  of 
jurisdiction  was  apparent.  Our  understanding  of  juris- 
diction is  that  it  covers  parties  and  subject  matter. 

The  learned  judge  who  wrote  the  opinion  pointed 
out  in  the  concluding  paragraph  thereof  that  by  the 
terms  of  the  Court's  decree  the  Surety  Company  as  a 
matter  of  fact  would  not  be  called  upon  to  pay  any- 
thing except  a  deficiency  after  sale.  This  is  quite  true, 
unless  the  District  Court  sees  fit  to  change  its  order 
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withholding  execution.  If  it  had  the  right  to  enter 
the  judgment  against  the  Surety,  it  can  control  process 
in  the  way  of  execution  and  the  same  power  which 
withholds  execution  can  award  it. 

We  do  not  understand  that  this  Court  intended  to 
indicate  that  it  would  affirm  a  judgment  entered  with- 
out jurisdiction  because  in  the  end,  at  some  future  time, 
a  similar  result  can  be  reached  in  a  valid  proceeding. 
The  Court  is  aware  of  the  fact  that  a  litigant  is  often 
influenced  by  matters  as  to  which  the  record  is  silent, 
and  that  consideration,  aside  from  the  advantages  to 
accrue  from  the  orderly  administration  of  justice  should 
prevent  any  importance  being  attached  to  the  fact,  if  it 
be  a  fact,  that  eventually  the  Surety  will  incur  the  ob- 
ligation thus  prematurely  assessed  against  it. 

We  trust  the  Court  will  not  take  offense  at  our 
suggestion  that  even  a  surety  company  may  subscribe 
to  the  doctrine  that: 

''Sufficient  unto  the  day  is  the  evil  thereof'' 

Respectfully  submitted, 

BEACH,  SIMON  &  NELSON, 

Attorneys  for  Appellant. 


State  of  Oregon,  )  ' 

)ss. 
County  of  Multnomah.     ) 

I,  Roscoe  C.  Nelson,  one  of  the  attorneys  for  the 
appellant  herein,  do  certify  that  the  forgoing  petition 
for  rehearing  is  not  being  interposed  for  any  purpose 
of  delay;  and  I  further  certify  that  in  my  judgment 
the  considerations  urged  are  well  founded. 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Divi- 
sion, 

No.  2344 

LESLIE  WILLAED,  a  minor,  by  his  Guardian  ad 
Litem,  R.  B.  WILLARD, 

PlaintiflE, 

vs. 

OREAT  NORTHERN  RAILWAY  COMPANY,  a 

Corporation, 

Defendant. 

Complaint. 

Plaintiff  complains  and  alleges : 

I. 

That  Leslie  Willard  is  a  minor  of  the  age  of  10 
years,  and  that  R.  B.  Willard,  has  heretofore,  by 
order  of  the  Superior  Court  of  Spokane  County, 
State  of  Washington,  been  appointed  guardian  ad 
litem  of  the  person  and  interest  of  said  minor,  with 
authority  to  institute,  prosecute  and  maintain  this 
action  as  such.  That  the  plaintiff  is  a  citizen,  resi- 
dent and  inhabitant  of  the  State  of  Washington. 

11. 

That  defendant  is  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
Minnesota,  owning  and  operating  a  line  of  railway 
extending  from  Spokane,  northerly  through  the  town 
of  Springdale,  Stevens  County,  Washington,  at  which 
latter  place  it  owns  and  maintains  tracks,  depot  and 
right  of  way,  and  said  grounds,  tracks  and  right  of 
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way  intersects,  crosses  and  is  contiguous  to  a  public 
street,  avenue  and  thoroughfare,  of  said  city  of 
Springdale. 

III. 

That  for  some  months  prior  to  the  happening  of  the 
accident  hereinafter  referred  to,  defendant,  for  use 
in  and  upon  its  line  of  railway,  piled  and  stored,  upon 
its  right  of  way,  and  within  [3*]  two  feet  of  the 
line  of  said  public  street  hereinbefore  referred  to,  a 
large  number  of  wooden  railway  ties,  said  ties  weigh- 
ing upwards  of  300  pounds  each,  and  being  piled  in 
about  ten  rows  of  eight  ties  high  in  each  row,  or  the 
entire  pile  consisting  of  about  eighty  ties,  and  when 
so  piled,  there  was  on  top  thereof  a  level  and  clear 
surface  upon  such  structure  so  constructed. 

IV. 

That  said  ties  were  piled  in  a  populous  part  of  the 
town  of  Springdale,  upon  unenclosed  premises  owned 
by  the  defendant,  abutting  upon,  and  adjacent  and 
contiguous  to  a  public  street,  were  unprotected  and 
unbraced  to  keep  the  same  from  falling,  and  for  a 
number  of  months  prior  to  the  date  of  the  happening 
of  the  accident  hereinafter  referred  to,  said  pile  of 
ties  and  said  structure  was  enticing,  alluring  and 
attractive  to  children  of  tender  years,  both  boys  and 
girls,  and  said  pile  of  ties  was  of  such  character  as 
to  be  attractive  to  children,  and  of  such  character 
as  to  appeal  to  childish  curiosity  and  instincts,  and 
for  a  number  of  months  prior  to  the  date  hereinafter 
referred  to,  a  large  number  of  children  attracted 
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thereby,  played  in,  upon  and  about  the  premises  of 
defendant,  upon  and  about  said  structure  and  said 
pile  of  ties,  all  of  which  was  known  by  defendant, 
or  in  the  exercise  of  ordinary  care  should  have  been 
known  by  defendant. 

V. 
That  on  or  about  the  23d  day  of  February,  1914, 
Leslie  Willard,  being  at  said  time  of  the  age  of  9 
years,  and  not  knowing  or  appreciating  the  danger- 
ous condition  of  the  premises  of  defendant,  went 
upon  said  pile  of  ties,  and  had  no  sooner  reached  the 
top  thereof  when  a  large  number  of  ties  fell  from 
said  pile,  throwing  him  to  the  ground,  and  said  ties 
falling  upon  him,  inflicting  the  injuries  hereinafter 
complained  of. 

VI. 
That  the  cords,  muscles,  tendons  and  nerves,  and 
the  bones  [4]  of  the  right  leg  in  and  about  the 
knee  joint  were  severely  crushed,  bruised  and 
injured,  causing  exostosis;  that  the  bones  surround- 
ing and  involving  the  right  knee  joint  were  so  badly 
crushed  and  injured,  that  a  large  body  of  bone  has 
formed  in  and  around  said  knee  joint,  rendering 
said  knee  permanently  stiff,  and  plaintiff  is  unable 
to  bend  or  flex  the  same,  and  will  forever  suffer 
great  pain  and  inconvenience  from  said  injuries, 
will  be  prevented  from  doing  any  w^ork  or  labor  re- 
quiring the  use  of  said  leg,  and  is  and  will  be  forever, 
a  cripple,  and  will  be  required  in  future  to  move 
about  with  great  pain,  difficulty  and  inconveniences, 
and  will  thereby  be  compelled  to  suffer  chagrin, 
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humiliation  and  mortification  on  account  of  his  crip- 
pled condition. 

VII. 
That  said  accident  was   caused  and  occasioned 
solely  by  through  the  negligence  of  defendant,  its 
agents,  servants  and  employees. 

1.  In  piling  and  placing  said  ties  in  a  dangerous, 
unsafe,  inadequate  and  careless  manner. 

2.  In  failing  to  brace,  protect  and  secure  said  ties, 
so  that  the  same  would  not  fall. 

3.  In  permitting  said  dangerous  structure  and 
pile  of  ties  to  be  and  remain  where  children  were 
accustomed  to  play. 

4.  In  failing  to  exercise  ordinary  care  in  keeping 
said  place  in  a  reasonably  safe  condition. 

5.  In  leaving  said  ties  exposed  and  unprotected 
in  a  dangerous  and  unsafe  condition. 

VIII. 
That  by  reason  of  the  facts  hereinbefore  referred 
to,  plaintiff  has  been  damaged  in  a  large  sum,  to  wit, 
the  sum  of  $20,000.00,  no  part  of  which  has  been  paid. 
WHEREFORE  plaintiff  demands  judgment 
against  the  defendant  in  the  sum  of  $20,000.00,  and 
his  costs  and  disbursements  herein.     [5] 

(Signed)     PLUMMER  &  LAVIN, 

Plaintiff's  Attorneys. 
State  of  Washington, 
Count}^  of  Spokane, — ss. 

R.  B.  Willard,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  the  duly  appointed  guardian  ad 
litem  of  Leslie  Willard,  the  plaintiff  herein ;  that  he 
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has  read  the  foregoing  complaint,  knows  the  con- 
tents thereof,  and  that  the  same  is  true. 

(Signed)     R.  B.  WILLARD. 

Subscrihed  and  sworn  to  before  me  this  25th  day 
of  September,  1915. 

[Seal]  (Signed)     JOSEPH  J.  LAVIN, 

Notary  Public  for  the  State  of  Washington,  Residing 
at  Spokane. 

[Endorsements]  :  Complaint.  Filed  in  the  U.  S. 
District  Court  for  the  Eastern  District  of  Washing- 
ton, October  5,  1915.  W.  H.  Hare,  Clerk.  By  S.  M. 
Russell,  Deputy.     [6] 


[Title  of  Court  and  Cause.] 

Answer. 
Now    comes    the    above-named    defendant    and 
answering  the  complaint  of  the  plaintiff  herein  and 

i. 

FOR  A  FIRST  DEFENSE  THERETO: 

1.  Said  defendant  denies  any  knowledge  or  infor- 
mation sufficient  upon  which  to  form  a  belief  as  to 
the  allegations  of  Paragraph  I  of  said  complaint,  and 
therefore  denies  the  same. 

2.  Said  defendant  admits  the  allegations  of  Para- 
graph II  of  said  complaint. 

3.  Said  defendant  admits  that  at  the  time  of  the 
accident  described  in  said  complaint,  it,  the  said 
defendant,  had  a  pile  of  railway  ties  upon  the  right 
of  way  of  said  defendant  in  the  town  of  Springdale, 
Stevens  County,  Washington. 
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4.  Said  defendant  specifically  denies  the  allega- 
tions of  Paragraph  IV  of  said  complaint. 

5.  Said  defendant  admits  that  on  or  about  the  23d 
day  of  February,  1914,  said  Leslie  Willard  suffered 
some  injuries  at  or  near  the  town  of  Springdale,. 
Washington. 

6.  Said  defendant  admits  that  at  the  time  of  said 
accident  the  said  plaintiff  suffered  some  injuries  to 
his  knee. 

7.  Said  defendant  specifically  denies  the  allega- 
tions of  Parapraph  VII  of  said  complaint.     [7] 

8.  Said  defendant  specifically  denies  that  the 
plaintiff  has  been  damaged  by  any  negligence  on  the 
part  of  said  defendant,  either  in  the  sum  of  twenty 
thousand  dollars  ($20,000)  or  in  any  sum  whatever. 

9.  Said  defendant  specifically  denies  each  and 
every  allegation,  matter  and  thing  in  said  complaint 
contained  except  as  is  hereinbefore  specifically 
admitted. 

II. 
FOR  A  SECOND  DEFENSE : 

1.  Said  defendant  reaffirms  and  alleges  all  those 
matters  and  things  contained  in  and  set  forth  in 
paragraphs  1  to  7,  inclusive,  of  said  defendant's 
first  defense  hereto. 

2.  Defendant  denies  each  and  every  allegation, 
matter  and  thing  in  said  complaint  contained,  except 
as  is  hereinafter  specifically  admitted. 

3.  Said  defendant  alleges  that  any  injuries  suf- 
fered by  plaintiff  were  caused  by  the  negligence  and 
carelessness  of  him,  the  said  plaintiff,  and  of  the  said 
plaintiff's  parents,  and  not  by  the  negligence  and 
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carelessness  of  the  defendant,  and  that  the  said 
negligence  and  carelessness  on  the  part  of  said  plain- 
tiff and  his  parents  were  efficient  causes  which  con- 
tributed to  cause  whatever  injuries  plaintiff  suffered 
at  the  time  of  said  accident. 

WHEREFORE,  defendant  prays  judgment  that 
plaintiff  take  nothing  by  his  complaint  and  that  it 
have  and  recover  its  costs  and  disbursements  herein. 
(Signed)     CHARLES  S.  ALBERT, 
THOMAS  BALMER, 
Attorneys  for  Defendant.     [8] 

[Endorsements]:  Answer.  Due  service  of  the 
within  Answer  by  a  true  copy  thereof  is  hereby  ad- 
mitted at  Spokane,  Washington,  this  27th  day  of 
December,  A.  D.  1915.  (Signed)  Plummer  &  La- 
vin,  Attorneys  for  Plaintiff.  Eiled  in  the  U.  S.  Dis- 
trict Court  for  the  Eastern  District  of  Washington, 
December  29,  1915.  W.  H.Hare,  Clerk.  By  S.  M. 
Russell,  Deputy.     [9] 


[Title  of  Court  and  Cause.] 

Reply. 

Comes  now  the  above-named  plaintiff,  and  reply- 
ing to  defendant's  answer  herein: 

I. 
Denies  paragraph  3   of   defendant's   second  de- 
fense. 

(Signed)     PLUMMER  &  LAVIN, 

Attorneys  for  Plaintiff. 
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State  of  Washington, 
County  of  Spokane, — ss. 

W.  H.  Plummer,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  one  of  the  attorneys  for  the 
above-named  plaintiff;  that  he  makes  this  verifica- 
tion on  behalf  of  the  plaintiff  for  the  reason  that 
plaintiff  is  at  this  time  out  of  Spokane  County;  that 
he  has  read  the  foregoing  reply,  knows  the  contents 
thereof,  and  that  the  same  is  true. 

(Signed)     W.  H.  PLUMMER. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  December,  1915. 

[Seal]  (Signed)     JOSEPH  J.  LAVIISr, 

Notary  Public  for  Washington,  Residing  at  Spokane, 
Wash.     [10] 

[Endorsements]:  Reply.  Service  of  the  within 
reply  is  acknowledged  this  3d  day  of  January,  1916. 
(Signed)  Charles  S.  Albert,  Attorney  for  Defend- 
ant. Filed  in  the  U.  S.  District  Court  for  the  Eastern 
District  of  Washington,  January  4,  1916.  W.  H. 
Hare,  Clerk.     By  S.  M.  Russell,  Deputy.     [11] 


[Title  of  Court  and  Cause.] 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  for 
the  plaintiff,  and  fix  the  amount  of  his  recovery  at 
the  sum  of  fifteen  hundred  dollars  ($1500.00). 

(Signed)     H.  J.  MARTIN, 

Foreman* 
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[Endorsements] :     Verdict.     Filed    January    22, 
1916.     W.  H.  Hare,  Clerk.     [12] 


[Title  of  Court  and  Cause.] 

Judgment. 

This  cause  having  heretofore  come  on  regularly  for 
before  the  Court  and  a  jury,  plaintiff  appearing  in 
person  and  by  his  attorneys,  Plummer  &  Lavin,  and 
the  defendant  appearing  through  its  attorneys, 
Charles  S.  Albert  and  Thomas  Balmer,  and  said 
cause  having  been  regularly  submitted  to  the  jury, 
and  the  jury  having  retired  to  deliberate  upon  the 
verdict,  and  thereafter  having  returned  their  verdict 
into  the  court,  awarding  to  the  plaintiff  the  sum  of 
$1500.00'; 

It  is  hereby  ORDERED,  ADJUDGED  and  DE- 
CREED, that  upon  the  verdict  of  said  jury,  and  the 
Court  being  fully  advised  in  the  premises,  that  plain- 
tiff have  and  recover  against  defendant  the  sum  of 
$150O.00,and  his  costs  and  disbursements  hereafter 
to  be  taxed. 

Done  in  open  court  this  26th  day  of  January,  1916. 

(Signed)     FRANK  H.  RUDKIN, 

Judge. 
O.  K.  as  to  form: 

(Signed)     CHARLES  S.  ALBERT  and 
THOMAS  BALMER, 

Defendant's  Attorneys. 

[Endorsements] :  Judgment.  Filed  in  the  U.  S. 
District  Court  for  the  Eastern  District  of  Washing- 
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ton,  January  26,  1916.     W.  H.  Hare,  Clerk.     By  S. 
M.  Russell,  Deputy.     [13] 


[Title  of  Court  and  Cause.] 

Motion  for  New  Trial. 

Now  comes  the  above-named  defendant,  and  moves 
the  Court  for  an  order  to  set  aside  the  verdict  of  the 
jury  herein  and  grant  a  new  trial  of  the  above- 
entitled  cause,  upon  the  following  grounds: 

1.  Excessive  damages  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice. 

2.  Insufficiency  of  the  evidence  to  justify  the  ver- 
dict. 

3.  Error  in  law  occuring  at  the  trial  and  excepted 
to  by  the  defendant. 

4.  That  neither  the  evidence  nor  the  testimony 
is  sufficient  to  show,  either  directly  or  indirectly 
that  the  defendant  or  anyone  for  whom  it  was  respon- 
sible was  guilty  of  any  negligence,  or  that  it  was 
guilty  of  any  breach  of  duty  which  it  owed  towards 
the  plaintiff. 

5.  That  the  evidence  is  not  sufficient  to  show 
that  a  cause  of  action  has  been  proven  against  the 
defendant,  either  as  alleged  in  the  complaint  or 
otherwise. 

6.  That  the  evidence  is  insufficient  to  show  a 
cause  of  action  against  the  defendant,  in  that  the 
accident  which  happened  to  the  plaintiff,  was  caused 
by  the  act  and  negligence  of  himself  and  his  compan- 
ion, who  was  with  him,  and  not  by  reason  of  any 
negligence  on  the  part  of  the  defendant. 
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7.  That  the  evidence  was  insufficient  to  support 
a  cause  [14]  of  action  against  the  defendant,  in 
that  it  was  not  shown  that  the  ties  in  question  were 
in  their  nature  alluring  or  attractive  to  children,  or 
that  they  were  in  or  of  themselves  dangerous,  nor 
was  it  shown  that  even  if  they  were  not  alluring  or 
attractive  to  children,  that  if  children  played  about 
them  they  were  obviously  dangerous  if  such  children 
came  in  contact  therewith. 

8.  That  the  Court  erred  at  the  trial  in  allowing 
the  witness,  R.  B.  Willard,  to  answer  the  question: 
''Do  you  know  how  many  ties  fell?";  that  the  Court 
erred  in  denying  the  defendant's  motion  for  nonsuit 
made  at  the  close  of  plaintiff's  case;  that  the  Court 
erred  in  refusing  to  allow  the  witness  C.  W.  Magers 
to  answer  the  question:  ''Mr.  Magers,  just  tell  how 
these  ties  were  piled" :  that  the  Court  erred  in  refus- 
ing to  admit  Defendant's  Exhibit  7  in  evidence; 
that  the  Court  erred  in  denying  the  defendant's  mo- 
tion to  direct  a  verdict  for  the  defendant  at  the  close 
of  all  the  testimony. 

Said  motion  is  based  upon  the  pleadings  and 
papers  on  file,  upon  the  minutes  of  the  court,  includ- 
ing not  only  the  clerk's  minutes,  but  any  notes  or 
memorandum  which  may  have  been  kept  by  the 
Judge  of  this  court  in  the  trial  thereof,  and  also  the 
reporter's  transcript  of  his  shorthand  notes  of  said 
trial. 
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Dated  at  Spokane,  Washington,  this  31st  day  of 
January,  1916. 

(Signed)     CHARLES  S.  ALBERT, 
THOMAS  BALMER, 
Attorneys  for  Defendant. 
I  certify  that  the  filing  of  the  within  motion  is 
allowed  this  31st  day  of  January,  1916. 

(Signed)     FRANK  H.  RUDKIN, 

Judge.     [15] 

[Endorsements] :  Motion  for  New  Trial.  Due 
service  of  the  within  motion  by  a  true  copy  thereof, 
is  hereby  admitted  at  Spokane,  Washington,  this 
31st  day  of  January,  1916.  (Signed)  Plummer  & 
Lavin,  Attorneys  for  Plaintiff.  Filed  in  the  U.  S. 
District  Court  for  the  Eastern  District  of  Washing- 
ton, January  31,  1916.  W.  H.  Hare,  Clerk.  By 
S.  M.  Russell,  Deputy.     [16] 


[Title  of  Court  and  Cause.] 

Order  [Denying  Motion  for  New  Trial]. 

This  cause  coming  on  to  be  heard  upon  defendant's 
motion  for  a  new  trial,  the  above-named  defendant 
appearing  by  Charles  S.  Albert  and  Thomas  Balmer, 
its  attorneys  of  record,  in  behalf  of  said  motion,  and 
the  above-named  plaintiff  appearing  by  his  attor- 
neys, Plummer  &  Lavin,  in  opposition  thereto,  after 
hearing  said  motion  and  the  Court  being  duly  ad- 
vised in  the  premises: 

It  is  ORDERED  that  said  motion  be,  and  the  same 
is  hereby  denied,  to  which  ruling  defendant  excepts 
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and  exception  is  allowed. 

Done  in  open  court  this  Tth  day  of  February,  1916. 
(Signed)     FRANK  H.  RUDKIN, 

Judge. 

[Endorsements]:  Order  Denying  Motion  for 
ISFew  Trial.  Filed  in  the  U.  S.  District  Court  for  the 
Eastern  District  of  Washington,  February  7,  1916. 
W.  H.  Hare,  Clerk.    By  S.  M.  Russell,  Deputy.    [17] 


[Title  of  Court  and  Cause.] 

Bill  of  Exceptions. 

BE  IT  REMEMBERED  that  heretofore,  to  wit,  on 
the  21st  day  of  January,  1916,  one  of  the  days  of  the 
September  Term  of  the  United  States  District  Court 
for  the  Eastern  District  of  Washington,  Northern 
Division,  before  Honorable  Frank  H.  Rudkin,  Judge 
of  said  court,  presiding,  this  cause  came  on  for  trial 
on  the  pleadings  heretofore  filed  herein. 

This  was  an  action  at  law  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff,  alleged 
to  have  occurred  by  said  plaintiff  falling  from  a  pile 
of  ties  at  Springdale,  Washington,  upon  the  defend- 
ant's right  of  way,  upon  the  23d  day  of  February, 
1914. 

Plaintiff  appeared  in  person  and  by  Messrs. 
Plummer  &  Lavin,  his  attorneys,  and  the  defendant 
appeared  by  Charles  S.  Albert  and  Thomas  Balmer, 
its  attorneys,  and  a  jury  being  duly  impanelled  and 
sworn  to  try  the  case,  the  following  proceedings  were 
had  and  testimony  taken. 
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An  opening  statement  to  the  jury  was  made  by 
Mr.  Lavin  for  the  plaintiff. 

Thereupon  the  following  proceedings  were  had: 
Plaintiff  offered  a  certified  copy  of  the  order  of 
the  State  Court  appointing  the  guardian  ad  litem, 
which  was  objected  to  [18]  by  the  defendant,  and 
thereupon  the  said  plaintiff  asked  the  Court  to  ap- 
point Joseph  J.  Lavin  as  guardian  ad  litem  of  the 
plaintiff,  which  appointment  was  made. 

[Testimony  of  Leslie  Willard,  in  His  Own  Behalf.] 
Thereupon  LESLIE  WILLARD,  being  called  as 
a  witness  in  his  own  behalf,  and  being  first  duly 
sworn,  testified  as  follows: 

TESTIMONY  OF  LESLIE  WILLARD. 

My  name  is  Leslie  Willard,  I  will  be  twelve  years 
old  next  February,  the  21st.  I  live  at  Springdale 
and  have  lived  there  nine  or  ten  years.  I  am  going 
to  school.  I  have  been  going  to  school  about  six 
years,  I  guess.  I  remember  the  23d  day  of  February, 
1914,  when  I  was  hurt  on  some  ties  at  Springdale. 
These  ties  were  just  a  little  ways  from  the  wagon 
road,  about  two  or  three  feet.  (6)  That  is  the 
wagon  road  that  runs  across  the  railroad  track. 
There  is  a  path  right  by  the  side  of  the  ties,  two  or 
three  feet  from  them.  That  was  the  only  road  that 
runs  across  the  railroad  track  at  Springdale.  I 
don't  know  how  close  these  ties  were  to  the  railroad 
track.     I  don't  know  how  high  these  ties  were  piled. 

Mr.  ALBERT.— I  think  it  is  admitted  in  the  an- 
swer that  they  were  about  eight  ties  high.     (7) 

Being  further  examined  by  Mr.  Lavin  on  behalf  of 
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(Testimony  of  Leslie  Willard.) 

the  plaintiff,  Leslie  Willard,  testified: 

I  played  on  this  pile  of  ties  once  before  I  got  hurt 
that  I  know  of.  I  might  have  played  there  more.  I 
played  around  them  about  six  weeks  before  with 
just  one  more  boy. 

■Q.  How  did  you  happen  to  go  there  to  play  ? 

A.  We  were  just  playing  around.  We  were  just 
playing  around  there  first  and  then  we  thought  we 
would  go  up  and  play  wood  tag,  and  so  we  went  up 
on  top  and  played  wood  tag.  If  anybody  gets  off  of 
the  wood,  touch  them  or  they  will  have  to  touch  you. 
When  you  are  on  wood  they  can't  touch  you  and 
when  you  are  off  they  can.  We  would  climb  up  on 
top  of  that  pile  of  ties.  The  next  time  I  [19] 
happened  to  go  there  there  was  a  team  getting 
weighed  and  some  men  around  it  and  we  couldn't  see 
and  we  went  up  on  top  to  watch  the  team.  (8)  We 
had  not  been  playing  on  the  ties  that  day  before  that 
time.  I  was  climbing  up  on  the  end  of  the  ties  on 
the  side  of  the  pile  to  watch  the  team  and  they  fell 
down.  I  was  climbing  up  on  the  end  of  the  ties.  I 
climbed  up  on  the  end  of  the  ties  and  they  fell  down 
with  me.  (9)  I  fell  to  the  ground.  I  don't  know 
how  many  ties  fell,  about  six  to  nine  though.  I 
don't  know  how  many  fell  upon  my  body.  I  don't 
know  when  I  fell  to  the  ground  in  what  position  I 
was  lying.  I  think  I  was  lying  on  my  side.  I  don't 
know.  The  ties  w^ere  laying  across  my  legs;  I  don't 
know  how  many.  They  fell  on  my  right  leg.  The 
first  one  I  remember  who  was  to  me  after  I  had  fallen 
was  John  Taylor.     I  didn't  see   Mr.  Williams,  the 
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(Testimony  of  Leslie  Willard.) 
livery-barn  man.  (10)  John  Taylor  took  the  tie 
off  of  me  before  I  could  get  np.  There  were  other 
people  around  there.  I  didn't  have  any  pain  in  my 
right  leg  then,  but  just  a  little  while  after  I  did.  I 
tried  to  walk,  but  I  couldn't;  it  hurt  so  bad.  My 
right  leg  hurt  so  badly.  Mr.  Newton  carried  me 
home.  Two  or  three  days  after  I  got  home  the  doc- 
tor came,  Dr.  Lewis.  (11)  All  I  can  remember  is 
he  called  three  times,  but  he  called  more  I  think  and 
examined  my  leg.  I  don't  know  how  long  I  was  in 
bed.  Sometimes  I  have  pain  in  my  leg  now,  not  all 
the  time.  Sometimes  two  or  three  days,  and  some- 
times every  day.  I  can  bend  my  right  knee  joint  a 
little  bit.  I  run  sometimes.  When  I  run  I  throw 
my  right  leg  out  to  the  side.  I  have  difficulty  in  put- 
ing  on  my  shoes.  (12)  I  can't  reach  down  to  my 
foot  to  get  them  off. 

My  leg  is  about  the  same  as  time  has  gone  on.  At 
first  I  could  bend  my  leg  all  right,  but  after  awhile 
it  grew  stiff.  By  standing  up  I  can  bend  my  knee 
a  little.  That  is  as  far  as  I  can  bend  it.  I  can't 
bend  it  lower  than  that.  It  hurts.  (13)  I  have  to 
throw  my  leg  out  when  I  run;   it  won't   bend   up. 

Sometimes  [20]  when  I  walk  I  have  to  throw 
it  out.  I  walk  along  here  in  front  of  the  jury  and  I 
run  in  front  of  the  jury.  (13)  I  noticed  while  I 
was  playing  on  these  ties  how  close  together  they 
were  piled.  The  ties  were  about  three  inches  apart. 
They  had  ice  underneath  them.  (15)  I  never  saw 
boys  playing  around  those  ties  before. 

Q.  You  were  never  out  around  the  ties  but  the  twa 
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(Testimony  of  Leslie  Willard.) 
times  that  you  have  testified  to  ? 

A.  I  have  been  around  the  barn  up  there.     The 
barn  is  about  90  or  100  feet  from  the  ties. 

The  COURT. — Were  they  hewed  or  sawed  ties? 

Mr.  ALBERT.— They  were  hewed  ties.     (16) 

Cross-examination. 

Whereupon  the  witness  was  cross-examined  by 
Mr.  Albert  and  testified  as  follows: 

At  the  time  I  first  went  there  before  I  fell,  about 
six  weeks  before,  Jimmy  Stevens  was  with  me.  On 
the  day  that  I  was  hurt  Murtha  Cline  was  with  me. 
He  is  here.  (17)  The  first  time  I  went  there  I  got 
up  on  the  ties.  That  was  six  weeks  before.  That 
was  the  time  I  was  playing  wood  tag.  If  you  touch 
wood  you  are  all  right.  That  is  the  way  you  play 
it.  It  doesn't  make  any  difference  whether  you  are 
on  wood,  over  it  or  anything  of  that  sort,  just  so  you 
touched  it,  you  were  free.  That  w^as  what  I  was 
doing  the  day  I  was  playing  up  there  with  Stevens. 
His  first  name  is  Jimmy.  Six  weeks  after  this 
Murtha  and  I  were  up  there.  We  were  just  watch- 
ing the  horses  and  the  men  gathered  around  there, 
then  I  went  up  there.  I  went  up  there  to  watch  the 
horses.  The  men  were  gathered  around  there  when 
they  were  weighing  the  horses.  (18)  That  was 
what  I  was  watching.  Before  that  I  was  standing 
right  in  there,  this  side  of  the  barn,  about  half  way 
from  the  barn  to  the  ties.  The  scales  where  they 
were  weighing  the  horses  were  between  me  and 
where  the  barn  was.     Up  away  from  the  road  fur- 
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ther.  When  they  brought  these  horses  along  there 
Murtha  and  I  [21]  started  to  go  down  to  get  onto 
the  ties.  These  ties  were  piled  along  there  in  a  long 
pile.  I  don't  know  how  long  the  pile  was.  At  the 
time  I  was  playing  wood  tag  down  there  before,  I 
got  up  on  the  top  of  the  ties  (19)  and  walked  over 
the  ties.  They  didn't  any  of  them  fall  with  us,  and 
we  got  down  off  of  them  all  right,  and  we  got  up 
on  them  all  right.  The  ties  were  piled  about  the 
same,  just  as  they  were  the  last  time  I  got  on  or 
tried  to  get  on.  At  the  time  we  tried  to  get  on,  I 
was  on  the  end  of  the  ties  and  the  side  of  the  pile. 
(20) 

The  ties  were  piled  with  one  end  towards  the  rail- 
road track  and  the  other  end  was  piled  away  and  I 
got  down  on  the  corner  of  the  pile.  I  was  taking 
hold  of  the  end  of  the  ties  and  putting  my  feet  in  the 
end  of  them,  and  climbing  up  on  top  of  them.  I  had 
just  gotten  up  on  the  top  on  my  knees  when  the  ties 
fell.  I  had  gotten  on  my  knees  on  the  end  tie,  when 
the  tie  started  to  fall,  and  when  it  fell  I  fell  with  it. 
Murtha  was  on  the  other  corner  on  the  end  of  the  ties. 
When  I  fell  the  ties  fell  on  me.  I  wasn't  paying 
very  much  attention  to  how  many  ties  had  fallen. 
All  I  knew  about  it  was  there  was  a  tie  on  my  leg 
that  was  hurting  me.  At  first  somebody  ran  and 
took  the  ties  off  of  me,  and  then  another  man  car- 
ried me  away.  They  picked  these  ties  off  first  and 
then  another  man,  Mr.  Newton,  came  along  and 
picked  me  up  and  carried   me    home.     The  doctor 
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came  two  or  three  days  after  this.  There  were  two 
or  three  days  in  there  when  he  didn't  come  at  first 
at  all,  and  then  he  came  three  or  four  or  five  times 
afterwards.  (22)  I  don't  remember  his  coming 
any  more.  That  was  Dr.  Lewis  and  he  was  the  only 
doctor  we  had.  He  lived  at  Springdale.  I  and  my 
father  live  there  now.  I  didn't  see  Mr.  Williams 
around  there.  When  I  say  that  the  ties  were  three 
inches  apart,  I  was  referring  to  the  holes  that  are 
in  there  between  the  ties.  (23)  The  ties  were 
round  and  were  pile  eight  of  them  right  on  top  of 
each  other.  I  mean  there  was  about  three  inches  of 
ice  and  stuff  [22]  underneath  them,  as  they  were 
lying  on  top  of  each  other.  There  might  not  have 
been  three  inches.  It  might  have  been  two  or  three 
inches. 

Q.  When  did  you  see  this'? 

A.  I  seen  the  snow  underneath  them  ? 

Q.  Yes. 

A.  When  I  looked  there  before,  there  was  a  little 
snow  underneath  them.  (24)  When  I  was  up 
there  before  I  saw  some  ice  and  snow  between  each 
of  the  ties.  They  were  piled  up  there  one  on  top 
of  the  other,  eight  high.  The  second  time  I  went 
up  there  I  didn't  look  to  see  if  there  was  any  ice  or 
snow  under  them.  I  remembered  what  I  had  seen 
before,  and  I  thought  it  was  just  the  same  the  second 
time  as  it  was  the  first.  These  ties  that  were  piled 
in  there,  the  next  row  of  eight  ties  were  right  close 
to  the  first  row^  and  so  on,  all  the  way  back,  pushed 
up  against  each  other.     (25) 
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Redirect  Examination. 

Upon  redirect  examination  by  Mr.  Lavin  lie  testi- 
fied: 

I  paid  attention  to  how  the  different  tiers  of  ties 
were  together.  They  were  together  against  each 
other.  Before  I  got  hurt  they  were  right  together 
to  each  other.  There  was  no  brace  or  timber  against 
the  end  that  fell,  and  the  end  from  which  I  fell  was 
the  end  that  was  closest  to  this  path  I  have  described. 
(26) 

Recross-examination. 

Whereupon,  upon  recross-examination  by  Mr. 
Albert,  he  testified: 

The  path  that  I  am  talking  about  is  that  path  run- 
ning alongside  of  the  road.  The  end  of  the  pile  was 
right  up  by  the  path.  That  is  the  side  of  the  tie. 
The  side  of  the  tie  was  on  the  side  of  the  path  and 
on  the  other  side  of  the  path  was  the  road.  The  path 
was  right  up  next  to  the  road  and  the  ties  were  two 
or  three  feet  from  the  path.     (26,  27) 

Redirect  Examination. 

Whereupon,  upon  redirect  examination  by  Mr. 
Lavin,  he  testified:     [23] 

The  schoolhouse  is  on  the  north  side  of  the  track. 
The  pathway  was  used  by  some  of  the  school  chil- 
dren going  from  the  southern  part  of  the  town  to 
the  schoolhouse  on  the  north  side.     (27) 

Recross-examination. 
Whereupon,  upon  recross-examination  by  Mr.  Al- 
bert, he  testified: 
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I  live  right  down  in  the  middle  of  town.  The 
most  of  Springdale  is  north  of  the  track.  There  is  a 
lively  barn  and  a  few  houses  on  the  south  side  of 
the  track.  The  track  runs  generally  east  and  west. 
My  home  is  about  two  or  three  blocks  from  the  track. 
My  father  ran  a  restaurant  there.  I  lived  in  the 
restaurant  building.  When  I  went  from  the  depot 
to  the  restaurant  I  had  to  go  about  two  blocks.  The 
depot  is  right  near  this  place  where  I  had  the  acci- 
dent, just  on  the  other  side  of  the  road.     (28,  29) 

[Testimony  of  Dr.  C.  F.  Eikenbary,  for  Plaintiff.] 

Thereupon  Dr.  C.  F.  EIKENBARY  was  called  as  a 
witness  on  behalf  of  the  plaintiif,  and  being  first 
duly  sworn,  testified  as  follows : 

TESTIMONY  OP  DR.  C.  F.  EIKENBARY. 

(Examined  by  Mr.  LAVIN  for  the  Plaintiff.) 

I  am  a  physician  and  surgeon  engaged  in  the  prac- 
tice of  my  profession  since  1903. 

Whereupon  the  doctor's  qualifications  were  ad- 
mitted by  Mr.  Albert. 

I  made  an  examination  of  the  plaintiff  in  Septem- 
ber, 1915.  The  examination  concerned  only  the 
knee.  The  boy  complained  of  an  inability  to  bend 
and  extend  the  knee  as  far  as  normal  and  the  ex- 
amination was  concerned  entirely  with  that  and  the 
making  of  an  X-ray  picture  of  the  knee.     (30) 

The  physical  examination  shows  that  he  has,  back 
of  the  knee,  of  the  right  knee,  a  mass  of  bone  which 
is  probably  an  inch  in  length,  and  how  wide  it  is  not 
possible  to  state — may  be  an  inch     [24]     wide  or 
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may  be  not  more  than  half  that  width,  that  lays  al- 
most directly  back  of  the  knee  joint,  which  obstructs 
the  movement  of  the  joint.  At  the  time  I  examined 
the  boy  he  was  able  to  extend  his  leg — that  is  to  put 
it  out  in  this  way — within  five  degrees.  In  other 
words,  he  had  forty  degrees  of  motion  at  that  time. 
The  X-ray  showed  this  mass  of  bone  back  of  the 
knee. 

This  view  on  the  left  is  a  picture  of  the  knee  taken 
from  before,  backwards,  straight  through  the  knee 
joint,  and  really  I  would  not  be  positive  that  it  shows 
anything.  I  rather  think  that  this  little  area  here 
is  the  mass  of  bone  but  I  would  not  be  sure  of  that. 
But  the  lateral  view,  the  view  from  side  to  side, 
shows  a  mass  of  bone  back  of  the  knee  joint,  and 
shows  a  roughening  of  this  region  here  as  if  there 
had  been  a  thickness  or  tearing  up  of  the  covering 
of  the  bone  which  is  represented  by  this  mass  of  the 
joint,  and  this  is  the  mass  referred  to  in  this  region. 
This  is  practically  a  mechanical  way  of  obstructing 
that  joint.     (31) 

This  mass  of  bone  that  I  have  described  looks  as 
if  it  had  grown  to  the  other  bone.  He  can  move  his 
leg  now  at  an  angle  of  forty  degrees  possibly  without 
very  much  pain.  If  he  should  attempt  to  go  beyond 
that  angle  it  probably  would  produce  pain. 

Whereupon  Mr.  Albert  admitted  that  whatever 
injury  the  boy  suffered,  as  far  as  the  knee  was  con- 
cerned, he  assumed  was  caused  by  the  accident. 
(32) 
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Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Al- 
bert, the  Avitness  testified : 

I  have  had  considerable  experience  in  these  bone 
fractures,  anklyosis  and  all  that  sort  of  thing,  bony 
growths.  I  am  constantly  engaged  in  work  of  that 
sort.  That  is  my  specialty.  In  connection  with  it  I 
have  performed  many  operations.  No  operation 
has  been  attempted  upon  this  boy  yet. 

Whereupon  the  following  proceedings  w^ere  had : 

Q.  To  remove  that  bone  would  not  be  a  difficult 
operation?     [25] 

Mr.  LAVIN. — Just  a  minute.  We  object  to  that 
as  incompetent,  irrelevant  and  immaterial. 

Mr.  PLUMMER. — And  not  cross-examination. 
We  did  not  ask  him  any  questions  about  mending 
the  leg  or  anything  in  reference  to  that. 

Mr.  ALBERT. — Well,  noAv,  if  they  are  going  to 
object  to  it  on  that  ground  I  ask  the  privilege  of  the 
Court  now  to  make  Dr.  Eikenbary  my  witness  on 
that  point. 

Mr.  PLUMMER.— All  right. 

The  COURT. — To  save  time  you  may  proceed. 
(33) 

Direct  Examination. 

Whereupon  Dr.  Eikenbary  on  direct  examination 
by  Mr.  Albert  testified  as  follows : 

I  regard  an  operation  around  the  knee  joint  as 
being  a  serious  operation.  This  is  what  is  called  a 
posterior  grow^th.  The  knee  cap  itself  or  the  front 
part  of  the  knee  joint  would  probably  not  be  touched 
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by  the  operation  at  all.  It  is  hardly  possible  you 
could  remove  this  growth  without  entering  the  joint 
cavity.  You  might  not,  but  you  probably  would.  I 
perform  operations  on  the  knee  joint  quite  fre- 
quently, four  or  five  a  month.  This  is  a  feasible 
practical  operation,  and  I  would  not  hesitate  to  per- 
form this  operation  if  the  matter  were  put  in  my 
care.  (34)  There  are  no  two  cases  of  knee  joint 
operations  that  are  alike  and  it  w^ould  not  be  possible 
to  say  definitely  as  to  time.  I  should  say  in  the 
ordinary  and  normal  course  of  treatment  it  might 
take  three  weeks  or  several  months.  I  think  the 
chances  of  getting  a  good  result  are  pretty  good.  I 
don't  think  you  could  promise  it  positively,  but  I 
think  the  chances  of  getting  a  good  result  that  would 
be  satisfactory,  would  be  very  good.  I  mean  a  re- 
sult that  would  be  satisfactory  to  the  boy.  I  think 
that  the  limitation  of  the  range  of  motion  could  be 
increased.  He  has  now  motion  to  within  five 
degrees  of  a  straight  line  and  an  inflection  of  forty- 
five  degrees  and  I  think  that  probably  could  be  in- 
creased. Whether  it  [26]  could  be  increased  so 
that  he  would  have  the  full  range  of  motion  I  do  not 
know.  That  would  be  a  very  hard  thing  to  tell.  It 
might  fall  somewhat  short  of  that.  My  best  judg- 
ment is  from  my  experience  from  these  operations, 
I  think  undoubtedly  the  chances  of  his  getting  a 
good  result  would  be  very  good.  (35)  I  think  you 
could  feel  fairly  safe  in  promising  him  that  he  would 
have  a  great  deal  more  motion  than  he  has  now. 
Whether  that  would  be  as  good  as  the  other  knee  or 
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not  I  would  hesitate  to  tell  you  that.  I  think  the 
chances  are  he  would  get  a  good  result.  I  wouldn't 
be  limited  as  to  time.  In  my  best  judgment  I  should 
say  anywhere  from  a  month  to  a  number  of  months, 
from  one  month  to  three  or  four.  (36)  The  reason- 
able value  of  such  services  until  you  are  sure  of  the 
case,  as  I  say,  might  be  anywhere  from  one  month 
to  three  or  four,  would  be  about  three  hundred  dol- 
lars. 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Plum- 
mer,  he  testified  as  follows : 

I  base  my  opinion  of  the  result  of  this  operation 
on  the  experience  of  the  knee  joint  surgery  in  gen- 
eral. I  don't  know  that  I  have  ever  had  a  case 
where  I  had  just  exactly  that  shaped  mass  in  exactly 
that  location.  It  is  always  possible  in  an  operation 
that  certain  conditions  might  arise  which  you  do  not 
anticipate  when  you  start  in.  (37)  In  case  an  op- 
eration is  performed  I  think  the  chances  of  his  get- 
ting a  satisfactory  result  are  fairly  good.  We 
doctors  don't  guarantee  results  any  more  than 
lawyers  do.  I  should  feel  very  badly  if  the  opera- 
tion might  cause  his  leg  to  be  in  a  worse  condition 
than  it  is  now.  We  wouldn't  anticipate  anything  of 
that  kind.  It  is  true  doctors  have  lots  of  things 
occur  that  they  don't  anticipate.  (38)  I  should 
doubt  if  the  leg  would  be  as  good  as  before,  but  I 
think  it  would  be  a  result  that  would  be  satisfactory 
to  him,  better  than  it  is  now.  I  believe  he  would  be 
a  good  deal  better  off. 
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Redirect  Examination. 

Whereupon,  upon  redirect  examination  by  Mr. 
Albert,  he     [27]     testified: 

When  I  say  that  the  leg  might  perhaps  not  be  as 
good,  he  might  have  a  range  of  motion  that  would 
go  anywhere  from  a  straight  line  to  say  ninety  de- 
grees or  even  a  hundred  degrees,  which  for  all  in- 
tents and  purposes  would  be  a  perfectly  good  knee, 
and  yet  not  have  quite  the  range  of  motion  in  it  that 
a  normal  knee  has,  but  for  all  ordinary  work  it  would 
not  make  much  difference.     (39) 

Recross-examination. 

Whereupon,  upon  recross-examination  by  Mr. 
Plummer,  he  testified: 

All  joints  are  complicated.  The  knee  joint  is  a 
complicated  joint.  I  don't  know  that  it  is  the  hard- 
est to  handle  and  treat.  I  don't  believe  it  is  any 
more  difficult  to  handle  the  knee  joint,  probably  not 
as  difficult  as  it  is  to  handle  the  elbow  joint,  although 
it  is  a  difficult  thing.  The  elbow  and  knee  joints 
are  the  most  complicated  of  the  joints  we  go  into. 
(40) 

Whereupon  the  X-ray  plate  was  offered  in  evi- 
dence, marked  Plaintiff's  Exhibit  1,  and  was  ad- 
mitted without  objection. 

[Testimony  of  Dr.  E.  L.  Kimball,  for  Plaintiff.] 
Thereupon  DR.  E.  L.  KIMBALL,  called  as  a  wit- 
ness on  behalf  of  the  plaintiff,  being  first  duly  sworn, 
testified: 

I  am  a  physician  and  surgeon  in  the  practice  of 
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my  profession.  I  have  been  practicing  medicine  and 
surgery  for  forty  years  and  am  duly  licensed  in  this 
state.  I  have  seen  Leslie  Willard.  I  made  an  ex- 
amination of  his  leg  Monday  or  Tuesday  of  this 
week.  My  examination  consisted  of  an  examination 
of  the  knee  alleged  to  have  been  injured.  It  was 
made  in  connection  with  Dr.  Baker.     (41) 

Our  examination  did  not  comprise  the  plate  that 
was  made,  and  which  we  were  told  had  been  made 
on  the  case,  but  there  is,  to  the  sense  of  touch,  a  bony 
growth  on  the  back  and  inner  side — or  at  the  back 
of  the  right  knee  joint,  of  the  upper  bone,  of  that 
joint  that  belongs  to  the  thigh,  here,  and  the  limita- 
tion of  motion  is  as  I  heard  Dr.  Eikenbary  describe 
it,  just  about  perhaps  forty  degrees  [28]  — I  mean 
a  little  over  thirty,  into  the  right  angle  from  a 
straight  line  to  an  up  and  down  line,  a  limitation  of 
motion  to  about  a  third  perhaps  of  the  motion  that 
the  limb  should  normally  have;  with  an  expression 
of  considerable  pain  in  the  boy  when  I  tried  to  force 
it  beyond  the  point  where  the  obstruction  came  to 
show  itself.  There  isn't  any  other  symptom  or  con- 
dition that  we  could  see  except  that  limitation  of 
motion  and  this  lump,  which  shows  in  the  back  of 
the  joint,  with  the  pain,  which  is  very  evident  when 
you  give  the  leg  more  forcible  movement. 

He  has  to  shorten  his  step  quite  a  little  with  that 
right  leg,  as  he  walks,  and  he  cannot  rmi  to  any  very 
lively  extent.  Kids,  of  course,  will  do  most  any- 
thing, but  there  is  a  marked  limitation  of  movement 
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even  in  Ms  walk,  or  in  the  stride  which  he  takes. 
The  condition  which  I  found  there  is  absolutely  per- 
manent now. 

Q'.  Is  there  anything  that  you  know,  either 
through  your  experience  or  practice,  medical  or  sur- 
gical, that  could  be  done  that  could  relieve  the  con- 
dition that  you  found'? 

A.  Well,  that  raises  the  question.  It  is  very  easy 
to  cut  and  saw,  and  to  open  up  the  parts  there,  and 
chisel  off  this  lump,  a  merely  mechanical  job  which 
does  not  require  in  that  particular  part  any  great 
skill  to  do,  but  a  great  thing  in  surgery,  of  course, 
is  to  prevent  such  injury,  and  such  infection  as  cre- 
ates inflammatory  conditions  around  there.  While 
that  lump  could  be  chiseled  off,  it  is  a  question  what 
I  would  do  with  it  if  it  was  my  own  boy,  and  I  should 
hesitate  quite  awhile  before  I  would  let  anybody 
touch  him,  for  fear  that  an  infection  or  inflammation 
of  the  joint  might  make  the  joint  much  stiff er  than 
it  is,  or  might  endanger  his  life.     (42,  43) 

[Testimony  of  Dr.  A.  C.  Baker,  for  Plaintiff.] 

Thereupon  Dr.  A.  C.  BAKER,  being  called  as  a 
witness  on  behalf  of  the  plaintiff  and  being  duly 
sworn,  testified  as  follows:     [29] 

TESTIMONY  OF  DR.  A.  C.  BAKER. 

I  am  a  physician  and  surgeon.  I  have  been  en- 
gaged in  that  profession  fourteen  years.  Am  a 
graduate  of  the  University  of  Kansas.  I  made  an 
examination  of  the  plaintiff  in  this  case  in  connec- 
tion with  Dr.  Kimball.     We  found  a  swelling  at  the 
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posterior  of  the  knee  joint,  and  a  limitation  of  mo- 
tion, and  some  thickening  of  the  ligaments  around 
the  knee  joints;  that  always  accompanies  stiffness. 
The  condition  in  which  I  found  him  was  permanent. 
The  mass  of  bone  which  I  found  there  was  perhaps 
an  inch  or  an  inch  and  a  half  of  bone,  lengthwise. 
A  successful  operation  could  probably  be  performed 
which  would  relieve  the  condition  to  some  extent. 
In  the  case  of  an  infection  it  would  involve  danger 
in  that  he  might  get  a  stiff  knee.  That  is  not  one 
of  the  results  that  ordinarily  follow  an  operation  of 
the  joint,  but  in  a  certain  small  percentage. 

[Testimony  of  Harry  Whitney,  for  Plaintiff.] 
HARRY  WHITNEY,  called  as  a  witness  on  behalf 
of  the  plaintiff,  being  duly  sworn,  testified  as  fol- 
lows : 

TESTIMONY  OP  HARRY  WHITNEY. 
I  am  17  years  old.  I  have  lived  in  Springdale  for 
seventeen  years.  I  was  in  Springdale  the  day  that 
Leslie  got  hurt.  I  don't  remember  for  sure.  I 
know  the  pile  of  ties  described.  I  have  played  on 
these  ties  before.  I  have  been  on  them  sometimes 
two  or  three  times  a  day,  and  maybe  I  would  not  be 
on  there  for  a  couple  of  days.  (46)  We  were  on 
there  nearly  all  winter,  some  time  during  the  winter. 
Sometimes  there  would  be  four  or  five  boys  playing 
there,  and  sometimes  only  two  or  three.  We  were 
playing  on  them  just  for  fun,  playing  wood  tag. 
Just  get  up  on  the  ties  and  run  around  up  on  the 
tie  pile  and  run  around  over  the  ties.     They  were 
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kind  of  piled  up  and  down.  When  they  are  piled 
this  way  they  are  piled  close  together,  and  some- 
times they  are  not  piled  close  together,  sometimes 
they  were.  In  some  places  the  openings  between 
the. tiers  were  about  (indicating  two  inches)  and 
other  places  smaller  and  in  other  places  bigger,  in 
some  places.  [30]  (47)  This  pile  of  ties  was  about 
100  feet  from  the  depot,  I  judge.  There  was  no  ob- 
struction between  the  depot  and  this  pile  of  ties. 
Erom  the  pile  of  ties  you  could  see  the  depot.  There 
were  no  houses  around  the  ties  in  that  neighborhood. 
Only  one  barn  that  I  know  of.  The  pile  of  ties  was 
about  15  or  20  feet  from  the  road.  There  is  a  path- 
way there.  The  pathway  is  about  15  feet  from  the 
ties.  I  live  on  the  north  side  of  the  track.  (49) 
That  is  the  same  side  the  depot  is  on. 

Cross-examination. 
Whereupon,     upon    cross-examination    by     Mr. 
Albert  he  testified: 

:  I  played  on  the  ties  pretty  nearly  all  winter,  part 
of  .the  time.  We  wasn't  on  just  one  certain  pile,  we 
were  all  over  on  all  the  piles.  There  were  other  piles 
there.  Those  piles  were  a  little  further  east  of  the 
road  than  this  pile  was.  They  were  all  piled  on  the 
south  side  of  the  track.  There  was  some  on  the  west 
side  of  the  road,  some  on  both  sides.  The  yards  are 
on  the  west  side.  It  was  about  an  even  number  of 
ties  on  each  side.  We  got  up  on  top  of  these  ties, 
down  off  of  them  and  ran  all  over  them.  (50) 
None  of  them  ever  fell  with  me.     I  don't  know  of 
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any  of  them  falling  except  what  I  knew  about  Leslie. 
I  didn't  see  the  ties  being  brought  in  at  any  time. 
I  don't  know  who  brought  them  in,  or  how  they  got 
there.  I  didn't  j^ay  any  particular  attention  to  this 
particular  pile  of  ties  that  Leslie  got  hurt  on.  I 
don't  recall  particularly  with  reference  to  just  how 
that  was  piled  up  there.     (51) 

[Testimony  of  Claire  Willard,  for  Plaintiflf.] 

CLAIRE  WILLARD,  called  as  a  witness  on  behalf 
of  the  plaintiff,  being  duly  sworn,  testified  as  fol- 
lows : 

TESTIMONY  OF  CLAIRE  WILLARD. 

I  am  a  brother  of  Leslie,  aged  17.  I  live  in  Spring- 
dale,  have  lived  there  about  ten  years.  I  have 
played  on  this  pile  of  ties  referred  to  in  the  testi- 
mony. Every  once  in  awhile  I  would  be  on  them. 
One  day  I  would  be  on  and  then  I  wouldn't  be  on  for 
[31]  quite  awhile.  It  would  be  along  in  the  eve- 
ning. It  would  not  be  very  long.  Sometimes  in  the 
afternoon.  I  have  been  on  the  tie  pile  with  them, 
but  I  have  not  noticed  how  many  boys  was  on  there, 
three  or  four.  I  have  not  noticed  any  more  than 
that  on  them  at  any  one  time.  I  was  there  once  in 
awhile  while  the  ties  were  piled  there.  They  was 
piled  one  on  top  of  the  other.  Some  was  close  to- 
gether and  others  farther.  They  were  apart  all  the 
way  from  that  far  down,  for  instance  (illustrating) 
about  eight  inches.     (53) 

Cross-examination. 
Whereupon,  upon  cross-examination  he  testified: 
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I  paid  no  particular  attention  to  this  particular 
pile  before  this,  and  don't  remember  particularly 
with  reference  to  it  at  all.  I  played  on  there  once  a 
day,  and  then  for  a  long  time  would  not  play  there. 
When  I  played  up  and  down  on  these  ties  none  of 
them  fell  with  me,  and  I  never  knew  of  them  having 
fallen  on  anybody.     (54) 

[Testimony  of  Clifford  Ragsdale,  for  Plaintiff.] 

CLIFFORD  RAGSDALE,  called  as  a  witness  on 
behalf  of  the  plaintiff,  being  duly  sworn,  testified  as 
follows : 

TESTIMONY  OF  CLIFFORD  RAGSDALE. 
I  am  fifteen  years  old,  live  in  Springdale.  I 
played  on  this  pile  of  ties  two  or  three  times  a  day 
for  an  hour  for  about  two  months.  Sometimes  two 
or  three  or  two  to  four  boys  would  play  there  with 
me.  This  was  before  Leslie  got  hurt.  These  ties 
were  piled  on  top  of  each  other.  Some  were  close 
together  and  some  had  holes  in  them.  These  holes 
would  be  about  six  inches. 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Al- 
bert he  testified  as  follows: 

I  played  on  these  ties  before.  I  played  with  Les- 
lie on  them  before  he  got  hurt,  once.  I  was  not 
around  the  day  Jimmy  Stevens  was  with  him.  I 
would  get  up  on  top  of  the  ties,  crawl  up  on  them, 
(56)  and  sit  down.  I  never  had  any  difficulty  with 
them.     They  never  fell  down  with  me.     I  never  paid 
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any  particular     [32]     attention  to  this   particular 
pile  of  ties  that  was  there.     (57) 

[Testimony  of  Ervin  La  France,  for  Plaintiff.] 
ERVIN  LA  FRANCE,  called  as  a  witness  on  be- 
half of  the  plaintiff,  being  duly  sworn,  testified  as 
follows : 

TESTIMONY  OF  ERVIN  LA  PRANCE. 
I  am  fifteen,  live  in  Springdale.  I  know  the  pile 
of  ties  that  has  been  described.  I  played  there  prior 
to  the  time  Leslie  was  injured  about  half  an  hour  for 
about  a  month.  Two  or  three  boys  would  be  playing 
there.     (58)     Wood  tag. 

Cross-examination. 

Upon  cross-examination  by  Mr.  Albert  he  testified 
as  follows : 

I  didn't  play  with  Leslie.  I  played  with  other 
boys.  Some  of  the  piles  looked  all  right  to  me.  I 
dont  remember  anything  particular  about  this  par- 
ticular pile,  or  the  way  it  was  piled,  or  anything 
of  that  sort.  None  of  these  ties  ever  fell  with  me 
playing  there.     (59) 

Redirect  Examination. 

On  redirect  examination  by  Mr.  Lavin,  he  testi- 
fied: 

I  live  west  of  town,  on  the  west  side  of  the  track. 
I  wouldn't  pass  this  pile  of  ties  in  going  to  school. 
(60) 
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FRANK  VEENHUIS,  called  as  a  witness  on  be- 
half of  the  plaintiff,  being  duly  sworn,  testified  as 
follows : 

TESTIMONY  OF  FRANK  VEENHUIS. 
I  am  thirteen,  live  at  Springdale.  I  go  to  school, 
and  live  on  the  south  side  of  the  track.  In  going  to 
and  from  school  I  pass  by  the  pile  of  ties  described, 
about  six  times  a  day,  about  five  feet  from  them  on 
the  roadway.  I  noticed  five  or  six  boys  playing  on 
the  ties  before  Leslie  was  hurt.  (61)  Playing 
hide-and-go-seek  and  cross-tag.  Had  continued  for 
two  or  three  months.  That  occurred  almost  daily, 
at  night  most  of  the  time  before  the  train  came  in, 
after  school.  On  Saturdays  sometimes,  too.  I 
never  paid  any  particular  attention  to  this  pile.  I 
don't  know  how  they  were  piled. 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Al- 
bert, he     [33]     testified  as  follows: 

I  remember  playing  on  this  particular  pile.  I 
have  seen  a  lot  of  the  boys  playing  on  that  pile.  (62) 
This  was  a  couple  of  weeks  we  were  playing  on  the 
pile.  We  didn't  play  all  of  the  time  on  these  ties. 
When  we  did  play  on  them  the  ties  did  not  fall.  We 
did  not  play  on  them,  we  played  around  them.  The 
other  boys  got  on,  but  I  didn't.  The  ties  did  not  fall 
with  them.     (63) 
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[Testimony  of  George  Williams,  for  Plaintiff.] 
GEORGE  WILLIAMS,  called  as  a  witness  on  be- 
half of  the  plaintiff,  being  duly  sworn,  testified  as 
follows : 

TESTIMONY  OF  GEORGE  WILLIAMS. 
I  am  in  the  livery  business  in  Springdale.     Have 
lived  there  about  nine  years.     I  know  the  pile  of 
ties  that  has  been  described  in  the  evidence.     About 
one-third  of  the  population  lived  on  the  west  side  of 
the  track  at  Springdale.     I  operate  a  livery  barn 
about  a  block  from  the  ties.     I  know  the  pathway  de- 
scribed.    That  pathway  was  eight  or  ten  feet  from 
the  ties.     (64)     It  was  about  thirty  feet  from  the 
end  of  the  ties  to  the  middle  of  the  traveled  portion 
of  the  street.     I  couldn't  say  how  close  the  ties  were 
to  the  eastern  limit  of  the  street,  side  lines  of  the 
street;  I  have  no  idea.     (65)     That  is  the  only  street 
in  Springdale  that  crosses  the  track  from  the  north 
to  the  south  side.     All  the  children  passing  over  this 
road  to  school  have  got  to  pass  by  this  pathway.     I 
was  there  on  the  day  that  Leslie  Willard  was  in- 
jured.    On  that  day  I  was  going  down  town,  and  I 
heard  the  boys  yelling,  the  children  screaming,  and 
this  Leslie,  and  I  ran  to  where  he  was  at  and  lifted 
the  ties  off  and  I  told  him  to  get  up  from  under  the 
ties  and  he  got  up  and  went  about  thirty  feet  and 
commenced  crying  and  fell  down.     {&^)     I  had  not 
observed  this  pile  of  ties  before  the  date  of  the  hap- 
pening of  the  accident  and  paid  no  attention  what- 
ever to  them.     The  boy  was  lying  flat  on  his  back 
and  the  ties  between  his  legs.     (67) 
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J.  P.  BROWN,  called  as  a  witness  on  behalf  of 
the  [34]  plaintiff,  being  duly  sworn,  testified  as 
follows : 

TESTIMONY  OF  J.  P.  BROWN. 

I  have  lived  at  Springdale  for  about  four  years. 
My  business  is  well  drilling.  I  am  familiar  with  the 
pile  of  ties  described.  I  never  hauled  any  ties.  I 
helped  the  Magers  unload  two  loads  of  ties. 
Whether  them  was  the  ties  that  fell  or  not,  I  could 
not  say.  We  unloaded  them  right  near  the  street, 
on  the  south  side  of  the  depot,  between  the  depot 
and  the  livery  barn  on  the  south  side  of  the  railroad 
track  and  on  the  east  side  of  the  street.  On  the  east 
side  of  the  roadway.  (68)  I  should  judge  about 
seventy-five  feet  from  the  livery  barn,  and  about  the 
same  distance  from  the  railroad  track.  We  placed 
the  ties  we  unloaded  close  to  the  street,  right  near 
the  street.  I  think  this  was  in  January,  1914.  I 
had  nothing  to  do  with  the  ties,  only  to  help  Mr. 
Mager.  They  were  not  my  property.  He  said  they 
were  too  heavy  for  him  to  handle  alone,  and  he  asked 
me  to  go  and  help  him.  I  handled  these  ties.  Some 
of  them  were  pretty  heavy.  They  was  tamarack 
and  there  was  snow  and  ice  on  them,  which  made 
them  pretty  heavy  to  handle.  I  should  judge  they 
would  weigh  300  pounds  each.  (69)  Mr.  Mager 
directed  the  place  where  they  should  be  piled.  I 
don't  know  whether  any  of  the  agents  of  the  com- 
pany were  around  there.     Mr.  Mager  just  drove  up 
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there  and  unloaded  the  ties  where  he  stopped,  and 
threw  some  little  poles  down,  probably  three  inches 
through,  and  we  unloaded  the  ties,  and  I  had  nothing 
more  to  do.  They  were  piled  on  top  of  the  snow.  I 
should  judge  there  was  a  foot  of  snow  under  the  ties, 
if  not  more.  There  was  snow  or  ice  when  the  ties 
were  piled  there.  Some  of  them  when  they  were 
piled  were  together  or  almost  together  and  others 
would  lay  three  inches  apart.  I  didn't  place  any 
support  or  brace  against  them,  or  anybody  else  that 
I  seen.  I  passed  there  a  number  of  times  and  no- 
ticed the  ties,  and  never  noticed  them  being  braced 
in  any  way.     (70)     [35] 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Al- 
bert, he  testified  as  follows: 

I  was  helping  Mr.  Magers  unload.  He  was  a 
rancher;  lived  away  from  the  track.  He  was  bring- 
ing in  the  ties  and  delivering  them  on  the  right  of 
way.  Mr.  Magers  was  alone  when  I  helped  him  un- 
load. I  helped  Mr.  Magers,  the  father.  We  put 
down  skids.  I  guess  there  was  all  of  a  foot  of  snow 
on  the  ground.  We  unloaded  the  ties  on  the  skids. 
(71)  The  skids  was  put  down  on  top  of  the  snow 
and  the  ties  laid  on  the  skids.  Some  of  the  ties 
weighed  300  pounds.  Couldn't  say  what  date  it 
was.  It  w^as  near  the  first  part  of  January,  I  am 
satisfied.  It  might  have  been  in  December.  It  was 
after  Christmas.  There  was  quite  a  number  of  ties 
piled  between  there  and  the  railroad  track,  between 
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where  we  put  ours  and  the  railroad  track.  These 
ties  were  piled  in  ranks.  There  was  a  rank  near  the 
track  and  we  were  piling  the  rank  upon  the  back^ 
behind  the  first  one,  between  that  and  the  barn.  So, 
as  a  matter  of  fact,  this  was  not  the  one  that  was 
nearest  the  track  that  I  had  anything  to  do  with. 
Didn't  seem  so  to  me.  (73)  Some  of  the  ties  would 
not  go  over  150  and  others  would  weigh  300. 

Redirect  Examination. 

Whereupon,  upon  redirect  examination  by  Mr. 
Lavin,  he  testified: 

I  judge  this  pile  of  ties  was  about  100  feet  from 
the  depot,  fronting  across  the  tracks.  I  don't  re- 
member of  ever  seeing  the  agent  of  the  company 
around  there  at  any  time  while  I  was  passing  this 
pile  of  ties.  I  don't  remember  of  seeing  any  of  the 
officials  around  the  ties.  The  depot  extended  up  to 
the  pile  of  ties,  on  the  other  side  of  the  track  and 
from  the  depot  you  can  look  across  the  track.     (73) 

[Testimony  of  C.  W.  Magers,  for  Plaintiff.] 
C.  W.  MAGERS,  called  as  a  witness  on  behalf  of 
the  plaintiff,  being  duly  sworn,  testified  as  follows: 

TESTIMONY  OF  O.  W.  MAGERS. 
I  reside  seven  miles  from  Springdale.  I  farm  a 
little  [36]  and  log  a  little.  Am  familiar  with  the 
pile  of  ties  described  here.  I  sold  them  to  the  rail- 
road company.  Me  and  my  son  made  them  and 
hauled  them  and  laid  them  there.  I  couldn't  tell 
you  when  they  were  accepted,  (75)  or  when  I  got 
^J  pay,  the  date,  to  save  my  life.     These  ties  were 
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hauled  somewhere  from  in  December  up  until  some- 
where along  in  February.    We  hauled  between  seven 
or  eight  hundred  of  them  altogether.     There  was 
about  half  of  them  accepted  at  first,  and  then  we 
hauled  another  rick  and  made  a  double  tier  of  it,  and 
they  was  accepted  later  on.     I  could  not  say  what 
time  they  was    inspected.     The   ties  went    on   the 
Great  Northern,  or  the  S.  F.  &  N.,  a  branch  of  the 
Great  Northern;  came  through  the  Great  Northern. 
(76)     I  got  my  check  from  the  agent  at  Springdale, 
a  check  from  the  Great  Northern  Railway  Company. 
I  couldn't  tell  you  exactly  when  we  started  hauling 
at  this  place,  somewhere  along  the  last  of  December 
or  the  first  of  January.     I  could  not  tell  you  just 
when  we  did  start.     I  don't  recall  the  accident  to 
Leslie  Willard.     I  wasn't  there  at  the  time.    I  don't 
know^  whether  the  agent  told  me  where  to  put  the 
ties,  or  whether  I  just  pulled  in  there  and  went  to 
unloading.     I  don't  remember.     I  was  to  haul  them 
down  there  anywhere  I  could  find  room  and  the  first 
tier  we  put  on  there  we  put  where  the  ties  had  been 
taken  up.     The  first  rick  of  ties  was  piled  where 
they  had  been  piled  before.     We  piled  as  far  as  we 
had  room  and  started  on  back  of  them.     I  should 
judge  they  were  piled  twenty-five  or  thirty  feet  from 
the  center  of  the  street,  possibly  somewhere  from 
five  to  eight  feet  from  the  pathway.     I  don't  know 
how  far  from  the  depot.     It  is  right  angling  across 
the  track  from  the  end  of  the  tie  pile,  angling  across 
the  track  to  the  depot.     The  depot  is  on  the  opposite 
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side  of  the  track.     This  would  be  towards  the  front 

side.     (77,  78)     I  never  saw  any  of  the  company 

officials  around  there  while  I  was  piling  ties,  the 

agent  or  anyone  else,  except  the  section  foreman. 

He  was  there  a  day  or  two  while  we  were  unloading- 

We  were  still  unloading  on  the  twenty-third     [37] 

of  February,  when  this  boy  was  hurt.     (79)     I  don't 

know  that  I  ever  noticed  him  after  we  piled  there. 

He  was  there  while  I  was  unloading  a  time  or  two,  I 

am  sure.     I  was  talking  with  him  once  that  I  know 

of.     Nobody  on  behalf  of  the  company  directed  the 

manner  or  where  these  ties  should  be  piled;  nothing 

more  than  their  bill  in  the  depot.     They  specified 

the  way  they  should  be  piled  and  the  shape  of  the 

ties  also. 

Q.  Did  it  describe  the  manner  in  which  the  ties 
should  be  piled? 

A.  Yes,  sir,  it  described  that  they  should  be  piled 
eight — 

Mr.  ALBERT. — Just  a  moment.     That  is  objected 
to  as  not  the  best  evidence. 

Mr.  PLUMMER. — We  will  ask  counsel  to  produce 
one  of  those  advertisements. 

Mr.  ALBERT. — I  certainly  shall.  I  have  got  it 
right  here.  That  is  what  I  have  it  for. 
Q.  Do  you  know  how  you  piled  these  ties  ? 
A.  Eight  high,  on  the  first  pile  we  put  in  there — 
piled  them  on  tiers  or  culls  that  they  had  been  piled 
on  before.  The  back  tier  we  throwed  down  some 
Uttle  poles  we  used  on  the  sleigh  to  bind  our  ties  on 
to  hold  them  up.     We  piled  them  on  the  snow.     I 
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can't  say  what  depth  it  was;  probably  somewhere 
from  ten  to  twelve  inches  deep.  Some  of  the  ties 
had  snow  and  ice  on  them,  and  some  of  them  did  not 
have  much  on  them.  (80)  Some  of  them  would  be 
piled  up  wdth  a  space  between  the  ties;  can't  say 
just  what  it  would  be;  possibly  some  might  have  an 
inch  or  two  of  ice  on  them  and  some  of  them  had 
practically  none  on  them,  because  they  were  hauled 
in  as  fast  as  they  were  made.  Sometimes  one  of  us 
would  haul  in  and  sometimes  the  other  and  some  of 
them  would  have  snow  on  them;  in  real  bad  weather 
it  would  freeze  and  make  ice  on  them  and  others 
practically  had  no  ice  on  them  at  all.  The  ties  were 
not  exactly  of  uniform  height  or  uniform  width. 
They  ran  [38]  from  six  inches  in  width  to  prob- 
ably fourteen  or  sixteen. 

Q.  And  would  you  place  a  wide  tie  on  top  of  a 
narrow  tie  ? 

A.  Not  many  wide  ones,  but  probably  some  of 
them  twelve  or  fourteen  inches,  I  suppose.  We 
piled  one  on  top  of  another.  Some  of  them  would 
be  narrow  and  some  of  them  would  be  wide,  owing 
to  the  width  of  the  ties.  (81)  There  was  no  brace 
to  prevent  them  from  falling  or  slipping  placed 
against  them.  (82)  We  put  that  pile  down  on  the 
ground  on  the  snow,  and  piled  them  one  on  top  of 
the  other,  so  they  would  run  right  from  the  bottom 
up  and  down.  The  wide  ties  and  the  narrow  ties 
they  went  on  just  the  same;  if  it  was  a  wide  one,  they 
covered  just  that  much  more  space,  and  if  it  was  a 
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narrow  one  there  was  that  much  space  between 
them.  We  did  not  endeavor  to  put  the  wide  ones 
on  the  bottom.  We  started  our  pile  wide  enough  so 
the  ties  would  fit  in  there  without  having  to  crowd 
one  over,  if  it  was  a  narrow  or  a  wide  tie.  We  piled 
them  like  I  piled  lots  of  other  ties,  as  far  as  that  is 
concerned.     (83) 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Al- 
bert, he  testified: 

I  and  my  two  sons  were  engaged  out  in  the  coun- 
try about  seven  miles  from  there,  cutting  ties.  We 
would  go  out  and  cut  these  ties  in  the  woods  in  the 
snow.  In  handling  them  there  must  necessarily 
some  snow  have  gotten  onto  them  and  perhaps  some 
little  ice  that  came  from  the  snow  melting.  That 
is  the  way  we  hauled  them.  Of  course  that  is  the 
way  we  did  it.  (84)  They  were  made  and  hauled 
in  and  sometimes  one  of  us  took  a  load  and  some- 
times another  one  would.  They  were  hewn  ties,  not 
sawed,  not  square;  they  were  peeled.  Two  sides 
were  as  flat  as  we  could  hew  them  and  the  sides  were 
round.  They  came  in  various  thicknesses,  dimen- 
sions and  widths.  They  were  supposed  to  be  and  we 
tried  to  get  them  all  the  same  length,  according  to 
specifications,  but  we  couldn't  make  the  sides  ex- 
actly the  same  in  the  way  we  cut  them.  Then  I  and 
my  two  sons  would  haul  these  down  to  the  depot, 
or  down  [39]  to  the  right  of  way  of  the  railroad 
company  and  pile  them  on  the  right  of  way.     (85) 
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I  couldn't  tell  you  how  many  of  these  loads  I  hauled 
myself.     Altogether  there  were  seven  or  eight  hun- 
dred ties  there.     We  generally  hauled  from  twenty 
to  twenty-eight  to  a  load.     The  first  ties  we  put 
down  there  we  put  on  ties  where  there  had  been 
other  ties  piled  and  the  ties  had   been   taken  up. 
They  were  already  laid  there,  the  first  ones  were  put 
on  ties  that  had  been  piled  there  before.     I  didn^t 
put  nothing  down.     That  was  the  first  rick  we  put 
nearest  the  track.     We  took  the  place  that  was  there 
and  put  the  ties  down  upon  it.     (86)     I  knew  that 
this  was  a  place  where  these  ties  had  been  before. 
They  had  just  been  taken  out  of  there,  and  I  could 
see  it.     They  had  been  fresh  taken  out  of  there;  been 
moved  some  way.     There  wasn't  any  snow  to  any 
appreciable  extent  when  we  put  these  ties  down  in 
the  first  rank,  w^hich  was  the  one  nearest  the  track. 
We  piled  these  bottom  ties  so  that  we  would  have, 
in  building  up  the  pile,  to  make  an  allowance  for  the 
ties  that  might  be  a  little  bit  wider,  so  we  would 
have  room  to  put  the  ties  in  there.     When  we  put 
the  ties  in,  they  were  set  pretty  well  together.     (87) 
When  we  put    the    ties  in  we  set  up  and  piled  as 
straight  as  you  generally  put  them  in  that  kind  of 
shape.     Of  course,  we  couldn't  make  them  perfectly 
solid  with  the  snow  and  ice  on  them.     Some  of  them 
didn't  have  snow  and  ice  to  amount  to  anything. 
The  majority  of  them  were  not  covered  with  ice.     I 
couldn't  tell  when  we  commenced  hauling.     Might 
have  hauled  some  in  December.    Can't  tell  you  just 
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when  we  did  start  to  haul.  I  have  hauled  ties  there 
before.  Piled  them  some  place  on  the  right  of  way 
where  there  is  room.  (88)  We  were  supposed  to 
be  instructed  by  the  agent  where  to  put  the  ties. 
The  usual  time  for  hauling  ties  is  in  the  winter. 
Most  of  the  people  up  in  that  country  haul  at  that 
time.  We  bring  them  in  and  dump  them,  make 
these  skids  for  them,  if  there  is  snow  or  anything 
of  that  sort,  put  them  down  on  skids  and  build  up 
the  pile.     That  is  the  way  I  have  done.     (89)     [40] 

[Testimony  of  R.  B.  Willard,  for  Plaintiff.] 
R.  B.  WILLARD,  called  as  a  witness  on  behalf  of 
the  plaintiff,  being  duly  sworn,  testified  as  follows : 

TESTIMONY  OF  R.  B.  WILLARD. 
I  am  the  father  of  Leslie;  reside  at  Springdale, 
have  lived  there  in  the  neighborhood  of  eleven  years. 
The  first  time  I  knew  about  Leslie  having  been  in- 
jured was  when  Mr.  Newton  carried  him  in  the  door. 
He  appeared  to  be  suffering  pain.  He  was  kind  of 
whining  and  crying  a  Uttle.  (91)  I  examined  his 
leg  at  the  time.  I  had  him  move  his  leg  like  that 
(indicating)  and  I  says^  ^'Leslie,  can  you  move  your 
foott"  He  moved  his  foot.  I  said,  ^^  There  is  no 
bones  broken.''  That  was  my  idea  of  it.  I  didn't 
call  a  physician  or  surgeon  then.  I  think  it  was  the 
third  day  we  called  Dr.  Lewis.  He  was  in  Spring- 
dale  but  left  there  a  year  ago  this  spring.  I  charged 
my  mind  that  he  made  six  trips.  (92)  The  boy 
was  placed  in  bed  and  remained  in  the  neighborhood 
of — I  think  close  to  a  month.  He  went  on  crutches 
for  two  or  three  weeks  after  he  got  out  of  bed,  and 
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we  watched  him  for  a  long  time  after  that  time  and 
he  seemed  to  be  getting  better.  He  moves  about  the 
same  now  as  he  has  for  the  last  year  or  fourteen 
months.  We  used  different  kinds  of  ointment  on 
him,  rubbed  his  leg,  in  accordance  with  the  direc- 
tions of  the  doctor.  (94)  In  February,  1914,  it  was 
pretty  nice  weather.  The  very  next  day  I  went  up 
there  to  see  where  he  got  hurt.  I  remember  there 
was  no  snow  there;  it  was  all  melted  off;  there  was 
no  snow  there  at  all.  It  had  been  warm  weather 
for  about  a  month  prior  to  the  accident.  It  was  like 
spring,  pretty  near  summer  weather  some  of  the 
time,  a  little  cool.     (94) 

Q.  Do  you  know  how  many  ties  felH 

Mr.  ALBERT. — I  object  to  that  as  immaterial. 
His  knowledge  must  be  based  upon  what  he  obtained 
after  the  accident. 

The  COURT. — He  can  state  how  many  ties  were 
upon  the  ground. 

Mr.  ALBERT.— Isn't  it  for  the  jury  to  say  what 
the  condition  [41]  was  that  existed  at  the  time 
of  the  accident,  not  at  the  time  he  went  up  there? 

The  COURT.— How  long  after  the  accident  did 
you  go  there'? 

A.  I  think  it  was  the  next  day. 

The  COURT. — I  will  permit  him  to  answer  the 
question.  It  is  for  the  jury  to  say  whether  the  con- 
ditions changed  or  not. 

Mr.  ALBERT.— I  object  to  it  on  the  ground  that 
it  is  incompetent,  irrelevant  and  immaterial  and  not 
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part  of  the  res  gestae. 

The  COURT. — Answer  the  question. 

Mr.  ALBERT.— Exception. 

Exception  allowed. 

A.  I  can't  say  positively;  six,  seven,  or  eight; 
something  like  that,  I  can't  say.  There  was  part 
of  two  tiers  fell  and  they  were  eight  tiers  high.  (95) 
That  was  on  the  end  of  the  pile  nearest  the  street. 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Al- 
bert, he  testified: 

I  don't  know  how  many  ties  was  fallen.  I  had  no 
idea  of  anything  just  more  than  seeing  how  well  the 
boy  got  out  of  it.  I  think  it  was  kind  of  summer 
weather  up  there  for  a  month  prior  to  this,  if  I  re- 
member it  right. 

[Testimony  of  George  Williams,  for  Plaintiff 

(Recalled).] 

GEORGE  WILLIAMS,  recalled  as  a  witness  on 
behalf  of  the  plaintiff,  testified  on  direct  examination 
as  follows: 

TESTIMONY  OE  GEORGE  WILLIAMS. 
I  heard  these  ties  fall  and  ran  to  the  boy.     I  can't 
say  how  many  ties  were  on  the  ground.     I  have  an 
idea  there  was  part  of  two  tiers  fell  down. 

Cross-examination. 
Whereupon,  upon  cross-examination  by  Mr.  Al- 
bert, he  testified: 

I  couldn't  say  how  many  fell  on  the  ground.     (97) 
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[Testimony  of   C.  W.  Magers,  for   Plaintiff  (Re- 
called).] 
C.  W.  MAGERS,  recalled  as  a  witness  on  behalf  of 
the  plaintiff,  testified  on  direct  examination  as  fol- 
lows:    [42] 

TESTIMONY  OP  C.  W.  MAGERS. 

These  ties  were  inspected  by  the  railroad  company 
before  the  accident  to  the  boy. 

Whereupon  the  following  proceedings  were  had: 

Whereupon  the  plaintiff  rested  and  the  following 
proceedings  were  had: 

Defendant  moved  the  Court  for  a  nonsuit  on  the 
same  grounds  as  hereinafter  set  forth  in  the  motion 
to  direct  a  verdict,  which  motion  was  denied  and 
excepted  to  by  the  defendant. 

Whereupon  counsel  for  the  defendant  made  an 
opening  statement  to  the  jury  and  introduced  the 
following  testimony.     (99) 

Defendant's  Testimony. 

[Testimony  of  Murtha  Cline,  for  Defendant.] 
MURTHA  CLINE,  a  witness  produced  by  the  de- 
fendant, being  dul}^  sworn,  testified  as  follows: 

TESTIMONY  OF  MURTHA  CLINE. 
I  am  ten  years  old,  live  in  Springdale.  I  have 
known  Leslie  Willard  for  several  years.  I  remem- 
ber being  with  him  at  the  time  he  got  hurt  a  couple 
of  years  ago.  We  were  coming  from  school.  We 
came  up  to  town  and  then  as  we  was  coming  up  to 
the  tie  pile  they  was  weighing  some  horses  up  there 
and  so  they  was  prancing  around  a  little  and  so  we 
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thought  we  would  go  up  there  for  protection.  We 
got  up  on  the  ties'  near  where  that  curve  is  on  the 
side.  There  is  a  few  little  places,  and  we  kind  of 
stuck  our  toes  in  there  and  climbed  up  and  got  hold 
of  the  top  of  the  pile  and  pulled  on  the  ties  up  there. 
He  climbed  up  on  the  north  side  and  I  climbed  up  on 
the  south  side.  I  was  nearer  the  barn  and  he  was 
nearest  the  track.  I  didn't  get  on  top.  There  was 
a  few  pieces  of  ice  in  between  the  ties  and  a  little 
snow  and  it  was  thawing,  and  it  slipped  when  we  was 
going  up.  The  ties  slipped.  (101)  We  had  hold 
of  the  top  ties  when  they  slipped.  We  had  not  got- 
ten up  on  top  yet.  Leslie  wasn't  up  on  top  yet. 
Three  of  the  ties  came  down  on  top  of  us  and  the 
fourth  was  just  hanging  up  there.  Mr.  Williams 
came  over  [43]  and  helped  us.  I  don't  know 
who  was  on  LesUe's  side,  but  Mr.  Williams  lifted 
them  off  of  me,  from  the  end  that  I  was  on. 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr. 
Lavin,  he  testified: 

There  were  three  ties  on  top  of  us  boys  after  they 
had  fallen  down.  (102)  I  was  bruised.  That  was 
all  I  got.  I  was  on  the  south  side  and  Leslie  was 
on  the  north  side.  The  pile  of  ties  was  about  30  or 
40  feet  long.  (103)  I  would  step  on  the  ties. 
When  I  was  climbing  up  I  was  looking  forward  and 
wasn't  paying  any  attention  to  Leslie,  because  he 
was  going  up  himself  on  the  other  end  of  the  ties. 
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Redirect  Examination. 
Whereupon,  upon  redirect  examination,  he  testi- 
fied: 

The  pile  of  ties  was  about  15  feet  from  the  side  of 
the  road.  Leslie  and  I  went  up  there  together. 
Leslie  and  I  started  from  school  for  home  and  we  got 
up  there  and  went  to  watch  them  weigh  and  the 
horses  were  prancing  around  and  we  just  got  up 
there  for  protection.  We  both  climbed  up  there, 
that  is  all  I  know.  I  had  been  up  on  the  other  end 
of  that  pile.     (105) 

[Testimony  of  Ben  Magers,  for  Defendant.] 
BEN  MAGERS,  a  witness  called  on  behalf  of  the 
defendant,  being  duly  sworn,  testified  as  follows: 
TESTIMONY  OF  BEN  MAGERS. 
I  am  son  of  Mr.  Magers  who  has  testified  here 
already.  I  live  seven  miles  from  Springdale,  and 
recall  piling  these  ties  that  have  been  referred  to. 
My  father  and  brother  helped  me.  We  started,  I 
think,  about  the  12th  of  January  to  pile  them,  fin- 
ished somewhere  around  about  the  20th  of  February. 
We  piled  them  eight  high,  one  on  top  of  the  other. 
The  first  pile  we  put  on  was  on  old  ties  and  the 
second  pile  we  put  on  was  on  poles.  The  ones  we 
put  on  old  ties  was  nearest  to  the  track.  (106)  The 
piles  were  different  sizes.  One  was  quite  a  good 
deal  larger  than  the  other.  I  should  judge  there 
was  probably  two  or  three  hundred  in  the  first  pile, 
and  the  balance  was  in  the  other  pile.  We  found 
these  old    [44]     ties  on  the  ground  there  and  piled 


50  Great  Northern  Eaihvay  Company 

(Testimony  of  Ben  Magers.) 

those  on  the  old  ties.  We  started  piling  the  first 
pile  from  the  west  end  and  that  is  where  we  found 
the  old  ties.  That  is  the  end  nearest  the  road. 
(107)  I  guess  these  ties  were  piled  as  solid  as  we 
could  pile  them.  I  suppose  some  of  them  were  prob- 
ably loose  a  little  bit.  There  were  big  ones  and 
small  ones;  they  couldn't  all  be  piled  solid  together, 
very  easy. 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Plum- 
mer,  he  testified  as  follows: 

They  were  piled  as  solid  as  we  could  pile  them. 
They  certainly  would  have  been  more  solid  if  we 
had  put  some  braces  up  against  the  end,  I  guess. 
When  we  piled  them,  one  tie  for  instance  would  be 
a  narrow  tie,  and  then  a  wide  tie  would  be  put  on 
top  of  that,  then  there  would  be  a  wide  tie  and  then 
maybe  a  small,  narrow  one.  Each  tier  was  con- 
nected with  the  other  tier,  close  together.  They 
was  just  brushed  up  together,  is  all.  Each  tier  was 
independent  of  the  other. 

Redirect  Examination. 

Whereupon,  upon  redirect  examination,  he  testi- 
fied as  follows : 

They  were  leaning  against  each  other;  they  were 
laying  together.  I  never  knew  of  a  pile  of  ties  ever 
braced  anywhere. 

Recross-examinat'ion. 
Whereupon,    upon    recross-examination    by    Mr. 
Plummer,  he  testified: 
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If  there  was  a  tie  eight  inches  wide  on  the  face  and 
then  there  was  another  tie  on  top  of  that  that  was 
fourteen  inches  wide,  the  eight  inch  tie  would  not 
be  leaning  up  against  anything,  just  like  a  letter 
^^I."     (109) 

Redirect  Examination. 

Whereupon,  upon  redirect  examination  by  Mr, 
Albert,  he  testified: 

We  made  these  ties  in  the  woods,  seven  miles  out 
of  town.  Some  were  being  made  while  we  were 
bringing  the  others  in.  As  we  made  them  we 
brought  them  in  and  piled  them  on  the  right  of  way. 
[45]      (110) 

[Testimony  of  Frank  Magers,  for  Defendant.] 
FRANK  MAGERS,  a  witness  called  on  behalf  of 
the  defendant,  being  first  duly  sworn,  testified  as 
follows : 

TESTIMONY  OF  FRANK  MAGERS. 
I  am  a  brother  of  the  witness  who  was  last  on  the 
stand  and  live  in  Springdale,  and  am  son  of  the 
gentleman  who  testified  here  in  the  plaintiff's  case. 
It  was  somewhere  about  the  12th  of  January  when 
we  started  to  pile  these  ties  on  the  right  of  way.  I 
do  not  recall  how  many  loads  we  brought  in.  We 
were  piling  them  from  then  until  about  the  20th  of 
February.  I  recollect  how  they  were  piled.  We 
were  skidding  them  out  of  the  w^oods  with  a  team 
and  then  put  them  on  a  sled  and  took  them  to  the 
right  of  way  and  put  them  on  the  right  of  way  on 
poles  or  ties  or  whatever  we  could  find.     At  the 
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time  we  hauled  them  out  of  the  woods  we  just  threw 
them  in  as  we  come  to  them,  the  small  ones  and  the 
big  ones.    When  we  got  down  on  the  right  of  way 
we  piled  them  one  on  top  of  the  other.    Where  the 
wide  ones  came  together  they  went  together.     If 
there  was  a  narrow  one  underneath  a  big  one  they 
didn't  come  together.     We  brought  in  ties  before. 
They  were  required  to  fill  certain  specifications  in 
order  to  sell  the  ties  with  reference  to  length,  width 
and  general  thickness,     (ill,  112)     The  length  and 
width  and  thickness  of  these  ties  were  according  to 
specifications.    They  were  to  be  seven  inches  thick, 
eight  feet  long  and  seven  inch  base  on  both  sides  and 
peeled.     They  were  uniformly  of  that  size.     (113) 
I  don't  think  there  were  any  that  were  less  than 
eight  and  one-half  inches  through  the  flat  way.    I 
expect  the  largest  ones  were  some  of  them  fourteen 
inches.     They  ranged  from  fourteen  to  eight  and 
one-half  inches.     While  we  were  piling  these  ties  I 
never  saw  any  children  around  on  them  while  we 
were  there.     I  didn't  know  of  any  of  them  playing 
upon  these  ties.     I  have  piled  ties  there  before  on 
the  right  of  way  two  seasons.     (114) 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Plum- 
mer,he     [46]     testified: 

We  got  these  ties  seven  miles  out  of  town.  We 
would  bring  in  one  load  and  then  go  back  for 
another.  Would  only  he  on  the  ground  for  a  very 
few  minutes.     Most  of  the  time  would  be  in  the  trips 
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back  and  forth,  loading  up  in  the  woods.  I  don't 
know  what  pile  fell;  we  had  two  different  piles  there. 
I  don't  think  some  of  these  ties  were  hauled  there 
in  December.  We  started  in  the  first  part  of  Jan- 
uary. (116)  I  am  not  positive  about  the  exact 
time.  My  best  recollection  is  that  we  started  on  the 
12th  of  January.     (117) 

[Testimony  of  D.  S.  Cameron,  for  Defendant.] 

D.  S.  CAMERON,  a  witness  called  on  behalf  of 
the  defendant,  being  first  duly  sworn,  testified  as 
follows : 

TESTIMONY  OP  D.  S.  CAMERON. 

I  am  tie  inspector  for  the  Great  Northern  Railway 
Company.  Before  that  I  used  to  buy  timber  and 
cut  it  into  ties  and  sell  to  the  company,  and  do  a 
little  logging  sometimes.  I  am  acquainted  with  and 
familiar  with  the  method  of  piling  ties  upon  the  lines 
of  other  railroads  than  the  Great  Northern.  I  have 
no  particular  recollection  of  having  inspected  these 
paricular  ties  at  Springdale.  In  the  course  of  a 
year  I  inspect  maybe  half  a  million  of  ties.  In  con- 
nection with  these  ties  that  I  inspected  upon  our 
lines  and  in  connection  with  ties  that  I  have  ex- 
amined upon  the  lines  of  other  roads,  that  have  been 
piled  up,  I  don't  know  that  I  have  ever  seen  any  that 
was  braced  to  hold  them  up.  (118)  The  usual 
method  of  piling  ties  on  this  road  and  other  roads 
that  I  know  of  they  were  just  piled  up  in  the  manner 
that  the  inspector  can  inspect  them,  even  at  both 
ends  and  up  on  top  of  each  other;  pile  them  up  so 
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that  they  won't  take  up  the  space  in  the  yards.    (119) 
They  are  piled  up  close  together,  supposed  to  be 
piled  right  up  close. 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Plum- 
mer  he  testified :     [47] 

In  other  words,  they  are  generally  piled  up  close 
together.  They  are  usually  piled  up  so  as  not  to 
take  up  too  much  room.  I  suppose  when  you  pile 
ties  on  top  of  each  other  they  naturally  will  bind, 
because  if  you  take  a  narrow  tie  six  inches  wide 
and  put  a  wide  one  on  top  they  will  bind.     (121) 

[Testimony  of  F.  E.  Newton,  for  Defendant.] 

F.  E.  NEWTON,  a  witness  called  on  behalf  of  the 
defendant,  being  first  duly  sworn,  testified  as 
follows : 

TESTIMONY  OF  F.  E.  NEWTON. 

I  am  a  farmer  living  three  and  one-half  miles  east 
of  Colville.  At  the  time  this  boy  got  hurt  I  was  in 
the  livery  business  at  Springdale.  Came  there  in 
December,  1913,  when  I  got  the  business  from 
Stevens,  Jimmey's  father,  the  first  of  December, 
1913.  He  went  to  Coulee  City,  where  I  traded  him 
a  ranch.  (122)  The  Stevens  boy  was  not  around 
six  weeks  before  this  accident.  He  left  on  the  3d 
of  December,  after  I  took  the  business.  I  didn't  see 
the  accident.  I  heard  the  boy  crying.  I  went  down 
there  and  asked  him  what  the  matter  was  and  ^^ Can't 
you  walk?"  He  says  ^^No,"  and  I  says,  ''Did  you 
try?"    He  said,  ''Yes,"  so  I  just  picked  him  up  and 
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took  him  home.     I  didn't  go  over  to  where  the  ties 

were,  to  pick  them  up  or  anything  of  that  sort. 

(123) 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Plum- 
mer,  he  testified: 

The  ties  were,  I  should  judge,  25  or  30  feet  from 
the  edge  of  the  street.     (125) 

[Testimony  of  John  Taylor,  for  Defendant.] 

JOHN  TAYLOR,  a  witness  called  on  behalf  of  the 
defendant,  being  first  duly  sworn,  testified  as 
follows : 

TESTIMONY  OF  JOHN  TAYLOR. 

At  the  time  of  the  accident  to  Leslie  I  was  stand- 
ing in  front  of  the  livery  barn  in  Springdale.  I  saw 
the  boy  get  hurt.  When  the  ties  fell  on  the  boy  I 
ran  over  there  and  picked  up  one  end  of  the  tie  and 
helped  to  get  him  out  from  under.  There  were  three 
ties  fell  on  him.  I  picked  up  one  of  the  ties  off  of 
him.  [48]  We  helped  him  over  towards  the  depot, 
and  he  sat  down  there  on  a  pile  of  dirt,  and  Mr  New- 
ton came  along.     (127) 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Plum- 
mer,  he  testified: 

George  Williams  was  there.  He  was  across  by 
the  depot  at  the  time  the  accident  happened,  and  I 
was  down  at  the  livery  stable.  He  came  over  and  I 
was  over  there  and  lifted  the  tie  off.     (128) 
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MALLY  RYAN,  a  witness  called  on  behalf  of  the 
defendant,    being    first    duly    sworn,    testified    as 
follows : 

TESTIMONY  OF  MALLY  RYAN. 
I  am  section  foreman  for  the  Great  Northern  Rail- 
way Company  and  have  been  for  eleven  years,  located 
at  Springdale.  I  was  there  during  the  winter  of  1913  - 
1914.  I  was  notified  of  the  accident  to  Leslie  Will- 
ard  shortly  afterwards.  I  didn't  see  it.  It  is  my 
business  as  section  foreman  to  see  that  they  keep  the 
ties  back,  the  clearance  from  the  track.  (129)  After 
they  have  been  piled  on  there  we  look  them  over  and 
see  that  they  don't  get  too  many  small  ties  on.  They 
are  piled  there  for  inspection,  for  the  company  to  load 
and  distribute,  for  renewals  for  the  road.  We  take 
these  ties  from  off  these  piles  and  distribute  them 
along  the  right  of  way  wherever  they  are  needed  for 
the  roadbed.  The  purpose  in  piling  these  ties  in  this 
particular  way  in  which  they  are  piled  in  these  long 
piles  facing  the  track,  is  to  facilitate  loading,  make  it 
handier  to  load  them,  and  for  inspection.  I  have 
loaded  thousands  of  them.     (130) 

I  have  never  seen  children  on  the  ties  before  this 
or  since.  I  have  seen  them  on  the  right  of  way.  I 
have  seen  them  come  up  to  the  depot.  I  have  told 
them  to  get  off  of  there. 

Cross-examination. 
Whereupon,  upon  cross-examination  by  Mr.  Plum- 
mer,  he  testified: 
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My  eyesight  is  good.  I  am  not  very  much  around 
the     [49]     depot.     (131) 

Redirect  Examination. 

Whereupon,  upon  redirect  examination  by  Mr. 
Albert,  he  testified: 

The  conditions  with  reference  to  buildings  and 
general  situation  there  at  Springdale  were  the  same 
now  as  they  were  in  1914  in  the  winter. 

Whereupon,  upon  the  statement  of  Mr.  Plummer, 
attorney  for  the  plaintiff,  that  he  had  no  objection 
to  the  introduction  of  the  following  photographs. 
Defendant's  Exhibits  2,  3,  4,  5  and  6,  they  were  ad- 
mitted in  evidence,  are  attached  hereto  and  made  a 
part  hereof.     (132) 

Councel  for  the  defendant  described  the  photo- 
graphs as  follows : 

Defendant's  Exhibit  2  is  a  view  from  the  tracks 
looking  south  towards  the  livery  barn;  a  little  south- 
west. Defendant's  Exhibit  3  is  a  view  from  the 
road  looking  south  towards  the  livery  barn,  and 
taken  just  a  little  north  of  the  tracks.  Defendant's 
Exhibit  4  is  a  view  taken  from  the  depot  platform 
looking  east  along  the  tracks. 

Mr.  PLUMMER.— The  tank  is  east  of  the  station, 

is  it? 

Mr.  ALBERT.— Yes,  the  tank  is  east  of  the  sta- 
tion. 

Defendant's  Exhibit  5  is  a  view  taken  from  the 
livery  barn  looking  towards  the  depot  and  Spring- 
dale.     Defendant's  Exhibit  6  is  a  view  taken  from 
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the  livery  barn  looking  northeast  towards  the  water 
tank.  I  have  marked  an  ^^X"  on  exhibit  4  about 
where  the  pile  of  ties  referred  to  in  the  evidence  was 
located.  (13i3)  The  man  standing  on  the  left-hand 
side  of  the  picture  on  Defendant's  Exhibit  3  was 
where  the  pile  of  ties  was  supposed  to  have  been. 
The  man  standing  on  the  right-hand  side  is  standing 
on  the  road.  When  these  ties  were  piled  there  in 
that  pile,  in  passing  back  and  forth  through  there, 
I  stopped  and  would  go  over  there  sometimes,  and 
watch  them,  and  see  that  those  tise  were  [50} 
piled  back. 

Q.  How  were  those  ties  piled? 

A.  Well,  when  they  drove  in  they  laid  down  their 
skids,  then  they  throwed  probably  five  or  six  ties, 
and  probably  more  on  the  skids,  one  beside  the  other, 
and  then  started  to  pile  up,  and  they  kept  on  piling 
that  way  until  they  got  eight.  They  go  up  grad- 
ually until  they  are  finishing  their  pile,  then  they 
square  it  up.     (134) 

These  piles  cannot  be  piled  up  in  separate  tiers 
of  eight  each,  and  was  never  done  to  my  knowledge. 
I  saw  this  pile  after  it  was  completed.  It  was  piled 
as  they  always  pile  them.  They  start  in,  lay  the 
skid  down,  then  they  put  in  another  tie  as  close  to 
it  as  possible.  This  pile  was  piled  in  the  same  way. 
When  they  throw  them  ties  off  they  had  to  make  that 
bottom  rank  there,  that  is,  the  bottom  row,  and  then 
they  come  along  and  up  with  it.  It  is  impossible  to 
pile  a  pile  straight  up  witliout  them  falling  at  the 
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time,  and  these  end  ties  that  were  piled  near  the  end 
nearest  the  road,  were  just  slightly  canted  toward  the 
pile.  After  they  distribute  the  ties  to  us  we  pile 
them  in  three  cornered  piles.  There  are  fifteen  ties 
piled  in  a  pile  and  they  are  put  that  way  to  season, 
and  then  they  are  put  in  the  track  after  they  are  sea- 
soned.    They  are  piled  triangularly. 

Cross-examination. 

Whereupon,  upon  cross-examination  by  Mr.  Plum- 
mer,  he  testified  as  follows: 

These  ties  were  piled  in  January  about  two  years 
ago,  in  1914.  (135,  136)  I  noticed  that  the  piles 
were  piled  back  from  the  track.  I  have  a  particular 
recollection  of  this  pile  of  ties  because  I  went  there 
to  examine  them  where  this  boy  was  hurt.     (137) 

[Testimony    of    C.    W.    Magers    for    Defendant 

(Recalled).] 
C.  W.  MAGERS,  recalled  as  a  witness  on  behalf 
of  the  defendant,  testified  as  follows: 

TESTIMONY  of  C.  W.  MAGERS.     [51] 

Direct  Examination  by  Mr.  ALBERT. 

Q.  Mr.  Magers,  just  tell  us  how  these  tiese  were 
piled. 

Mr.  PLUMMER.— AVe  object  to  that,  if  Your 
Honor  please,  on  the  ground  he  has  already  covered 
that  matter  with  this  witness,  and  it  is  repetition  of 
the  testimony.  He  was  on  the  stand  yesterday  and 
told  all  about  it,  and  we  cross-examined  him.  I 
don't  think  it  is  fair,  after  the  night  has  gone  by,  to 
put  him  on  again  now  on  the  same  subject. 
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Mr.  ALBERT. — I  don't  think  it  is  quite  clear  how 
these  were  piled,  and  I  would  like  to  show  it  to  the 
jury,  and  get  as  much  light  on  it  as  we  possibly 
can. 

Mr.  PLUMMER. — Yes,  I  know,  you  did  that  yes- 
terday. You  cannot  certainly  dispute  what  he  said 
yesterday. 

The  COURT. — The  process  was  explained.  I 
don't  know  just  how  they  were  piled. 

Mr.  PLUMMER. — He  testified  he  piled  one  on  top 
of  the  other. 

Mr.  ALBERT. — You  cannot  pile  them  any  other 
way  except  one  on  top  of  another.     (140) 

The  COURT. — Are  all  the  witnesses  here? 

Mr.  PLUMMER. — Our  witnesses  are  not  here,  no. 
They  have  gone  home.  We  thought  this  ground  was 
covered,  and  we  cannot  dispute  it.  Our  witnesses 
have  gone  back  to  Springdale. 

Mr.  ALBERT. — I  think  it  is  perfectly  competent 
at  this  time  to  show  just  how  these  ties  were  laid 
down  there,  how  these  parties  put  them  in. 

The  COURT. — It  would  be,  under  ordinary  cir- 
cumstances, unless  advantage  was  taken  of  the  other 
side,  by  reason  of  the  fact  that  this  matter  was  all 
gone  over  yesterday.  These  three  witnesses  were 
called  and  testified  on  the  subject. 

Mr.  PLUMMER.— If  there  is  any  doubt  I  will  ask 
the  reporter  to  read  the  record  of  this  witness.  I 
examined  him  in     [52]     detail. 

Mr.  ALBERT.— They  testified  that  the  ties  were 
piled  one  on  the  other,  one  on  top  of  the  other.     That 
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does  not  show  whether  they  were  piled  up  in  a 
straight  line,  or  whether  they  were  piled  interlacing, 
or  how  they  were  piled. 

The  COURT. — If  the  witnesses  for  the  other  side 
have  gone  home,  I  don't  think  it  would  be  fair  to 
admit  the  testimony  at  this  time.  I  will  sustain 
the  objection;  that  is,  if  it  is  going  to  conflict  in  any 
way  with  the  testimony  already  given.     (141) 

Mr.  ALBERT.— It  won't  conflict  with  his  testi- 
mony at  all. 

Mr.  PLUMMER. — And  Mr.  Albert  suggested  last 
night  that  he  was  practically  through  with  his  evi- 
dence, and  we  allowed  our  witnesses  to  go  home. 

The  COURT. — ^I  think  I  will  sustain  the  objection. 

Mr.  ALBERT.— Exception. 

Witness  excused.     (142) 

[Testimony    of    D.    S.    Cameron,    for    Defendant 

(Recalled).] 
D.  S.  CAMERON,  recalled  as  a  witness  on  behalf 
of  the  defendant,  testified  as  follows : 

TESTIMONY  OF  D.  S.  CAMERON. 
Direct  Examination  by  Mr.  ALBERT. 

Mark  this.  Paper  marked  Defendant's  Exhibit 
7  for  identification. 

Q.  I  show  you  Defendant's  Exhibit  7  and  ask  you 
if  that  is  the  notice  and  specifications  for  ties  that 
was  posted  and  in  force  at  that  time — at  the  time  of 
this  accident. 

A.  Yes,  that  is  the  same  circular  we  had  out. 

Mr.  ALBERT.— We  offer  it  in  evidence. 
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Mr.  PLUMMER.— I  wish  to  object  to  this,  if  Your 
Honor  please,  on  the  ground  that  it  is  wholly  incom- 
petent, irrelevant  and  immaterial.  The  question 
in  this  case  is  how  the  ties  were  piled,  not  how  some 
notice  said  they  should  be.  I  don't  know  whether 
there  is  anything  in  here  about  piling.     [53] 

The  COURT. — What  is  the  purpose  of  the  notice  ? 

Mr.  ALBERT. — The  notice  shows  the  specifica- 
tions under  which  the  ties  were  piled,  and  the  in- 
structions. 

The  COURT.— I  will  sustain  the  objection.     (143) 

Mr.  ALBERT. — I  don't  care  very  much  about  it, 
but  they  hollered  yesterday  about  our  not  producing 
it. 

Exception. 

Q.  Your  duties  as  tie  inspector,  do  they  relate  to 
the  question  of  inspection,  as  to  the  manner  in  which 
the  ties  are  piled  % 

Mr.  LAVIN. — We  object  to  that  as  repetition, 
what  his  duties  were. 

The  COURT. — He  may  answer.  I  don't  recall 
what  he  did. 

A.  Somewhat,  yes. 

Q.  To  what  extent? 

A.  To  see  so  I  can  get  the  length  of  the  ties. 

Q.  So  that  you  can  get  the  length  of  the  ties? 

A.  The  length  of  them,  yes. 

Mr.  ALBERT.— That  is  all. 

Mr.  PLUMMER.— That  is  all. 

Witness  excused.     (144) 
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[Testimony  of  U.  Sowa,  for  Defendant.] 

XJ.  SOWA,  a  witness  called  on  behalf  of  the  de- 
fendant, being  first  duly  sworn,  testified  as  follows : 
TESTIMONY  OF  U.  SOWA. 

I  am  division  roadmaster  for  the  Great  Northern 
and  have  been  for  the  last  six  years,  the  second  time. 
I  have  been  connected  with  the  Northern  Pacific  and 
the  Butte,  Anaconda  &  Pacific.  In  connection  with 
my  business  with  those  roads  and  other  roads  I  have 
observed  the  manner  in  which  ties  that  are  hauled 
in  are  piled.  (145)  I  am  acquainted  with  the  con- 
ditions in  Springdale  and  have  been  for  the  last  year 
and  a  half.  I  was  acquainted  with  them  before  that. 
[54] 

Mr.  ALBERT. — I  think  the  testimony  shows  by 
the  witness  Mr.  Ryan  that  the  conditions  were  sub- 
stantially the  same. 

The  COURT.— Yes.     (148) 

Under  those  conditions  the  usual  and  ordinary 
and  customary  method  of  piling  ties  on  the  right  of 
way  are  they  are  piled  not  less  than  eight  feet  from 
the  nearest  rail,  endwise  of  the  track,  with  flush 
ends,  so  that  the  inspector  can  see  them  and  eight 
ties  high.  When  they  commence  piling  they  throw 
skids  on  the  ground  and  then  from  eight  to  ten  ties, 
and  then  pile  them  as  they  come,  in  layers.  They 
cannot  be  piled  straight  up  and  down  in  tiers. 

Cross-examination. 
Whereupon,  upon  cross-examination  by  Mr.  Plum- 
mer,  he  testified: 

They  cannot  be  piled  straight  up  and  down  in  tiers 
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on  account  of  the  ties  are  not  the  same  width,  all 
the  ties.  (149)  Some  of  them  are  fourteen  and  six- 
teen inches  wide.  The  narrowest  ones  are  eight 
inches  wide.  You  can  set  a  fourteen  inch  tie  on  top  of 
an  eight  inch  tie,  and  you  can  set  one  on  top  of  the 
other  up  to  eight.  I  am  testifying  as  to  how  they 
should  be  piled;  they  should  be  laid  down  on  a  string 
of  skids,  then  another  string  on  top  of  them,  and  so  on 
up  that  way.  (150)  And  in  that  way  they  would 
bind  each  other;  there  would  be  a  hang  over  that 
would  bind.  That  is  the  way  they  pile  them.  If 
they  are  bound  they  won't  fall  down. 

Redirect  Examination. 

Whereupon,  upon  redirect  examination  by  Mr. 
Albert,  he  testified: 

I  have  no  particular  recollection  of  this  particular 
pile  of  ties. 

Mr.  ALBERT.— Defendant  rests. 

Mr.  PLUMMER.— We  rest. 

Whereupon  the  following  proceedings  were  had: 

[Motion  for  Directed  Verdict,  etc.] 
Mr.  ALBERT. — Defendant  moves  the  Court  to  di- 
rect a  [55]  verdict  for  the  defendant  on  the 
ground  that  no  cause  of  action  has  been  proven 
against  the  defendant,  either  as  alleged  in  the  com- 
plaint or  otherwise;  that  defendant  has  not  been 
shown  to  have  been  guilty  of  a  breach  of  any  duty 
toward  the  plaintiff;  that  the  accident  which  hap- 
pened to  the  plaintiff  was  caused  by  the  act  and  neg- 
ligence of  himself  and  his  companion,  who  was  with 
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Mm,  and  not  by  reason  of  any  negligence  on  the  part 
of  the  defendant;  that  it  is  not  shown  that  the  ties  in 
question  were  in  their  nature  alluring  or  attractive 
to  children,  or  that  they  were  in  and  of  themselves 
dangerous;  nor  has  it  been  shown  that  even  if  they 
were  not  alluring  or  attractive  to  children,  that  al- 
though children  played  with  them  that  they  were 
obviously  dangerous  if  children  came  in  contact 
therewith;  that  defendant  is  entitled  to  a  verdict  in 
its  favor  on  the  evidence  by  the  direction  of  the 
Court. 

The  COURT.— The  motion  is  denied. 

Defendant  excepted  to  the  ruling  of  the  Court  in 
refusing  to  direct  a  verdict,  which  exception  was 
allowed  by  the  Court. 

Whereupon,  arguments  were  made  to  the  jury  on 
behalf  of  the  plaintiff  and  defendant. 

Whereupon  the  Court  instructed  the  jury.  There- 
upon the  jury,  having  received  the  charge  of  the 
Court,  and  having  retired  to  consider  their  verdict 
returned  into  open  court  with  a  verdict  in  favor  of 
the  plaintiff  for  damages  in  the  sum  of  fifteen  hun- 
dred dollars  ($1500.00). 

Whereupon,  upon  the  26th  day  of  January,  1916, 
judgment  was  entered  in  favor  of  the  plaintiff  and 
against  the  defendant,  in  the  following  language: 
[56] 


[Title  of  Court  and  Cause.] 

Judgment. 

This  cause  having  heretofore  come  on  regularly 
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for  trial  before  the  Court  and  a  jury,  plaintiff  ap- 
pearing in  person  and  by  his  attorneys,  Plummer  & 
Lavin,  and  the  defendant  appearing  through  its  at- 
torneys, Charles  S.  Albert  and  Thomas  Balmer,  and 
said  cause  having  been  regularly  submitted  to  the 
jury  and  the  jury  having  retired  to  deliberate  upon 
the  verdict,  and  thereafter  having  returned  their 
verdict  into  the  court,  awarding  to  the  plaintiff  the 
sum  of  $1500.00. 

It  is  hereby  ORDERED,  ADJUDGED  and  DE.- 
CREED  that  upon  the  verdict  of  said  jury,  and  the 
Court  being  fully  advised  in  the  premises,  that  plain- 
tiff have  and  recover  against  defendant,  the  sum  of 
$1500.00  and  his  costs  and  disbursements  hereafter 
to  be  taxed. 

Done  in  open  court  this  26th  day  of  January,  1916. 
(Signed)  PRANK  H.  RUDKIN, 

Judge. 

0.  K.  as  to  form. 

CHARLES  S.  ALBERT  and 
THOMAS  BALMER, 

Defendant's  Attorneys. 

[Motion  for  New  Trial.] 

Whereupon,  upon  the  31st  day  of  January,  1916, 
the  defendant  herein  served  and  filed  its  motion  for 
new  trial,  in  words  as  follows : 

Now  comes  the  above-named  defendant,  and  moves 
the  Court  [57]  for  an  order  to  set  aside  the  ver- 
dict of  the  jury  herein  and  grant  a  new  trial  of  the 
above-entitled  cause,  upon  the  following  grounds : 

1.  Excessive    damages    appearing  to  have  been 
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given  under  the  influence  of  passion  or  prejudice. 

2.  Insufficiency  of  the  evidence  to  justify  the  ver- 
dict. 

3.  Error  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant. 

4.  That  neither  the  evidence  nor  the  testimony  is 
sufficient  to  show,  either  directly  or  indirectly,  that 
the  defendant  or  anyone  for  whom  it  was  responsible 
was  guilty  of  any  negligence,  or  that  it  was  guilty 
of  any  breach  of  duty  which  it  owed  towards  the 
plaintiff. 

5.  That  the  evidence  is  not  sufficient  to  show  that 
a  cause  of  action  has  been  proven  against  the  defend- 
ant, either  as  alleged  in  the  complaint  or  otherwise. 

6.  That  the  evidence  is  insufficient  to  show  a 
cause  of  action  against  the  defendant  in  that  the  ac- 
cident which  happened  to  the  plaintiff  was  caused 
by  the  act  and  negligence  of  himself  and  his  com- 
panion, who  was  with  him,  and  not  by  reason  of  any 
negligence  on  the  part  of  the  defendant. 

7.  That  the  evidence  was  insufficient  to  support  a 
cause  of  action  against  the  defendant,  in  that  it  was 
not  shown  that  the  ties  in  question  were  in  their 
nature  alluring  or  attractive  to  children,  or  that  they 
were  in  or  of  themselves  dangerous,  nor  was  it  shown 
that  even  if  they  were  not  alluring  or  attractive  to 
children,  that  if  children  played  about  them  they 
were  obviously  dangerous  if  such  children  came  in 
contact  therewith. 

8.  That  the  Court  erred  at  the  trial  in  allowing 
the  witness  R.  B.  Willard  to  answer  the  question: 
^^Do  you  know  how  many  ties  fellf  that  the  Court 
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erred  in  denying  defendant's  motion  for  nonsuit 
made  at  the  close  of  plaintiff's  case;  that  the  Court 
erred  in  refusing  to  allow  the  witness  C.  W.  Magers 
to  [58]  answer  the  question:  ''Mr.  Magers,  just 
tell  how  these  ties  were  piled";  that  the  Court  erred 
in  refusing  to  admit  Defendant's  Exhibit  7  in  evi- 
dence; that  the  Court  erred  in  denying  the  defend- 
ant's motion  to  direct  a  verdict  for  the  defendant  at 
the  close  of  all  the  testimony. 

Said  motion  is  based  upon  the  pleadings  and 
papers  on  file,  upon  the  minutes  of  the  court,  include 
ing  not  only  the  clerk's  minutes  but  any  notes  or 
memorandum  which  may  have  been  kept  by  the 
Judge  of  the  court  in  the  trial  thereof,  and  also  the 
reporter's  transcript  of  his  shorthand  notes  of  said 
trial. 

Dated  at  Spokane,  Wash.,  this  31st  day  of  Janu- 
ary, 1916. 

(Signed)     CHARLES  S.  ALBERT, 
THOMAS  BALMER, 
Attorneys  for  Defendant. 

Whereupon,  upon  the  7th  day  of  February,  1916, 
said  motion  for  new  trial  was  taken  up  for  hearing 
by  consent  of  counsel,  and  said  motion  was  presented 
to  the  Court. 

Whereupon  said  Court  made  its  order  denying 
said  motion  for  new  trial,  which  order  is  as  follows: 

[Title  of  Court  and  Cause.] 

Order  [Denying  Motion  for  New  Tlial]. 

This  cause  coming  on  to  be  heard  upon  defend- 
ant's motion  for  a  new  trial,  the  above-named  de- 
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fendant  appearing  by  Charles  S.  Albert  and  Thomas 
Balmer,  its  attorneys  of  record,  in  behalf  of  said 
motion,  and  the  above-named  plaintiff  appearing  by 
his  attorneys  Plummer  &  Lavin,  in  opposition  there- 
to, after  hearing  said  motion  [59]  and  the  Court 
being  duly  advised  in  the  premises; 

It  is  ORDERED  that  said  motion  be,  and  the  same 
is  hereby  denied,  to  which  ruling  defendant  excepts 
and  exception  is  allowed. 

Done  in  open  court  this  7th  day  of  February,  1916. 
(Signed)     FRANK  H.  RUDKIN, 

Judge.     [60] 

Defendant's  Exhibit  No.  7. 
IMPORTANT  CHANGES— READ  CAREFULLY. 

NOTICE. 
GREAT  NORTHERN  RY. 
TIES. 
Will  be  purchased  by  this  Company  at  its  Option 
until  further  Notice  as  per  Description,  Price 
and  Specifications  given  hereon,  at  all  stations 
on  the  Spokane  and  Marcus  Divisions  of   the 
Great  Northern  Railway  in  United  States  be- 
tween Troy,  Mont.,  and  Dean,  Wash.,  including 
all  Main  and  Branch  lines  in  limits  described. 

SPECIFICATIONS 
ALL  HEWED  TIES  must  be  peeled  and  of  good 
round,  sound,  live  timber,  exactly  eight  (8)  feet  long, 
straight  and  well  hewed  on  both  sides,  free  from 
score  hacks  and  of  a  uniform  thickness,  ENDS  TO 
BE  SAWED  square  and  the  hewed  sides  to  be  par- 
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allel  and  out  of  wind.  Ties  slabbed  two  sides  ac- 
cepted as  hewed. 

ALL  TIES  DELIVERED  on  this  circular  must 
be  on  basis  of  Eighty  per  cent  (80%),  Number  Fif- 
teen (No.  15)  and  Number  Twenty-five  (25),  and 
Twenty  per  cent  (20%)  Number  Sixteen  (No.  16) 
and  Number  Twenty-six  (26).  All  Number  Sixteen 
(No.  16)  and  Number  Twenty-six  (26)  ties  in  excess 
of  twenty  per  cent  (20%)  must  be  removed  from 
Right  of  Way.  All  culls  and  rejected  ties  not  ac- 
cepted must  be  removed  from  Right  of  Way. 

Ties  made  from  fire  killed  timber  that  is  worm 
eaten  will  not  be  accepted. 

Ties  varying  one  inch  or  more  under  or  over  eight 
(8)  feet  long  will  not  be  accepted. 

Tamarac  and  Red  Fir  ties  filling  the  above  specifi- 
cations will  be  graded  and  paid  for  as  follows: 

PRICES. 
TAMARAC. 

No.  15  Hewed  or  Slabbed,  Peeled,  7  in.  face  and 
over,  7  in.  thick 37^ 

No.  16  Hewed  or  Slabbed,  Peeled,  6  in.  face  and 
over,  6  or  7  in.  thick 22^ 

RED  FIR. 
No.  25,  Hewed  or  Slabbed,  Peeled,  7  in.  face  and 

over,  7  in.  thick 37^ 

No.  26,  Hewed  or  Slabbed,  Peeled,  6  in.  face  and 

over,  6  or  7  in.  thick 22^, 

[61] 

NOTE — Following  instructions  must  be  followed 
in  piling  ties  on  right  of  way : 
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Permission  must  be  obtained  at  all  stations  at 
which  there  are  Agents  to  pile  ties  on  the  Company's 
right  of  way,  and  Agent  will  designate  place  where 
they  are  to  be  piled.  Ties  must  be  piled  at  all  sta- 
tions or  sidings  between  switches  on  skids  at  or  above 
grade,  convenient  for  loading. 

They  must  be  piled  eight  ties  or  more  high  with 
a  space  of  three  feet  between  ranks  with  the  small 
end  of  each  tie  facing  the  track. 

The  first  rank  to  be  not  less  than  eight  feet  from 
the  nearest  rail,  and  no  ties  shall  be  to  exceed  50  feet 
from  the  track.  All  ties  must  be  piled  even  on  the 
ends  so  Inspector  can  see  whether  they  are  all  of  an 
even  length. 

No  peeling  of  ties  will  be  allowed  on  Company's 
right  of  way. 

These  instructions  must  be  strictly  followed  or 
you  will  be  required  to  furnish  necessary  help  to  re- 
handle  the  ties  for  their  protection,  economical 
handling  when  loading  or  for  inspection. 

Cards  to  show  ownership  of  ties  and  address  of 
owner  will  be  furnished  by  the  Purchasing  Agent, 
Inspector  or  Station  Agent.  They  must  be  filled  out 
in  ink,  as  provided  for,  and  attached  to  each  pile. 

Any  person  or  persons  violating  these  terms  will 
be  considered  trespassers,  and  will  assume  all  risk 
and  be  held  liable  for  all  damage  caused  by  their 
action.  All  ties  put  out  in  accordance  with  this  cir- 
cular AND  RECEIVED  BY  THE  COMPANY  will 
be  inspected  monthly  when  practicable,  commencing 
with  September,  1913,  and  payments  made  withia 
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thirty  days  after  the  month  in  which  inspection  is 
made. 

F.  A.  BUSHNELL, 
Purchasing  Agent. 
St.  Paul,  Minn.,  September  1st,  1913. 
WRITE  IN  FOR   PRICES  AND   SPECIFICA- 
TIONS ON  SAWED  RED  FIR  AND  TAMARAC 
TIES   NINE    (9)    INCHES   FACE,    SEVEN    (7) 
INCHES  THICK,  EXACTLY  EIGHT  (8)  FEET 
LONG.     [62] 

Whereupon  the  defendant  excepted  to  the  render- 
ing and  entering  of  judgment  in  the  above-entitled 
action,  ordering  and  adjudging  that  the  plaintiff 
herein  have  and  recover  of  the  defendant  the  sum  of 
fifteen  hundred  dollars  ($1500.00),  together  with 
costs,  dated  and  entered  on  the  26th  day  of  January, 
1916,  and  to  said  judgment,  which  exception  was 
allowed  by  the  Court. 

Now,  in  furtherance  of  justice  and  that  right  may 
be  done,  the  defendant  presents  the  foregoing  as  its 
bill  of  exceptions  in  this  case,  and  prays  that  the 
same  may  be  cited,  signed  and  certified  by  the  Judge^ 
as  provided  by  law,  and  filed  as  a  bill  of  exceptions. 
(Signed)     CHARLES  S.  ALBERT, 
THOMAS  BALMER, 
Attorneys  for  Defendant. 
Due  service  of  the  within  bill  of  exceptions  by  a 
true  copy  thereof,  is  hereby  admitted  at  Spokane, 
Washington,  this  31st  day  of  January,  A.  D.  1916. 
(Signed)     PLUMMER  &  LAVIN, 

Attorneys  for  Plaintiff.     [63] 
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[Title  of  Court  and  Cause.] 

Order  Settling  Bill  of  Exceptions. 

Now,  on  this  7th  day  of  February,  1916,  the  above 
cause  coming  on  for  hearing  on  the  application  of 
the  defendant  to  settle  the  bill  of  exceptions  in  said 
cause;  defendant  appearing  by  Charles  S.  Albert 
and  Thomas  Balmer,  its  attorneys,  and  the  plaintiff 
appearing  by  Messrs.  Plummer  &  Lavin,  his  attor- 
neys, and  it  appearing  to  the  Court  that  the  defend- 
ant's proposed  bill  of  exceptions  was  duly  served  on 
the  attorneys  for  the  plaintiff  within  the  time  pro- 
vided by  law,  and  that  no  amendments  have  been 
suggested  thereto  by  the  plaintiff,  and  that  the  time 
for  settling  said  bill  of  exceptions  has  not  expired, 
and  the  Court  having  duly  allowed  said  proposed 
bill  of  exceptions  and  the  amendments  thereto;  and 
it  further  appearing  to  the  Court  that  said  bill  of 
exceptions  contains  all  the  material  facts  occurring 
in  the  trial  of  said  cause,  together  with  exceptions 
thereto,  and  all  the  material  matters  and  things  oc- 
curring upon  the  trial,  except  Exhibits  1,  2,  3,  4,  5 
and  6,  introduced  in  evidence,  which  are  hereby 
made  a  part  of  said  bill  of  exceptions,  and  the  clerk 
of  this  court  is  hereby  ordered  and  instructed  to  at- 
tach the  same  thereto; 

Therefore,  upon  motion  of  Charles  S.  Albert,  at- 
torney for  the  defendant. 

It  is  hereby  ORDERED,  that  said  proposed  bill 
of  exceptions,  with  the  amendments  allowed  by  this 
Court,  be,  and  the  same     [64]     is  hereby  settled  a^ 
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a  true  bill  of  exceptions  in  said  cause,  and  that  the 
same  is  hereby  certified  accordingly  by  the  under- 
signed Judge  of  this  court,  who  presided  at  the  trial 
of  said  cause,  that  it  conforms  to  the  truth  and  that 
it  is  in  proper  form,  and  that  it  is  a  full,  true  and 
correct  bill  of  exceptions,  and  the  clerk  of  this  court 
is  hereby  ordered  to  file  the  same  as  a  record  in  said 
cause,  and  transmit  the  same  to  the  Honorable  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

(Signed)     FRANK  H.  RUDKIN, 

District  Judge. 

[Endorsements] :  Bill  of  Exceptions.  Filed  in  the 
U.  S.  District  Court  for  the  Eastern  District  of 
Washington,  February  7,  1916.  W.  H.  Hare,  Clerk. 
By  S.  M.  Russell,  Deputy.     [65] 


[Title  of  Court  and  Cause.] 

Petition  for  Order  Allowing  Writ  of  Error. 

Defendant  in  the  above-entitled  cause,  feeling 
itself  aggrieved  by  the  rulings  of  the  Court  and  the 
judgment  entered  on  the  26th  day  of  January,  1916, 
complains  in  the  record  and  proceedings  had  in  said 
cause  and  also  of  the  rendition  of  the  judgment  in 
the  above-entitled  cause  in  said  United  States  Dis- 
trict Court  against  said  defendant  on  the  26th  day  of 
January,  1916,  that  manifest  error  hath  happened  to 
the  great  damage  of  said  defendant,  petitions  said 
Court  for  an  order  allowing  the  said  defendant  to 
prosecute  a  writ  of  error  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  under  and  according  to 
the  laws  of  the  United  States  in  that  behalf  made 
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and  provided  and  also  that  an  order  be  made  fixing 
the  amount  of  the  security  which  the  defendant  shall 
give  and  furnish  upon  said  writ  of  error,  and  that 
upon  the  giving  of  such  security,  all  further  proceed- 
ings of  this  Court  be  suspended  and  stayed  until  the 
determination  of  said  writ  of  error  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

And  your  petitioner  will  ever  pray. 
Dated  this  16th  day  of  February,  A.  D.  1916. 
(Signed)     CHARLES  S.  ALBERT, 
THOMAS  BALMER, 
Attorneys  for  Defendant.     [66] 

[Endorsements]:  Petition  for  Order  Allowing 
Writ  of  Error.  Due  service  of  the  within  petition 
by  a  true  copy  thereof  is  hereby  admitted  at  Spo- 
kane, Washington,  this  16th  day  of  February,  1916. 
(Signed)  Plummer  &  Lavin,  Attorneys  for  Plaintiff. 
Filed  in  the  U.  S.  District  Court  for  the  Eastern  Dis- 
trict of  Washington,  February  16,  1916.  W.  H. 
Hare,  Clerk.     By  S.  M.  Russell,  Deputy.     [67] 


[Title  of  Court  and  Cause.] 

Assignment  of  Errors. 

Comes  now  the  defendant  and  files  the  following 
assignment  of  errors  upon  which  it  will  rely  in  the 
prosecution  of  the  writ  of  error  in  the  above-entitled 
cause  from  the  judgment  made  by  this  Honorable 
Court  upon  the  26th  day  of  January,  1916,  in  the 
above-entitled  cause. 
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I. 

That  the  United  States  District  Court  in  and  for 
the  Eastern  District  of  Washington,  Northern  Di- 
vision, erred  in  denying  the  motion  of  defendant  to 
direct  a  verdict  in  favor  of  the  defendant,  made  at 
the  close  of  all  the  evidence  in  the  case,  for  the  fol- 
lowing reasons: 

1.  That  no  cause  of  action  has  been  proven 
against  the  defendant. 

2.  That  defendant  has  not  been  shown  to  have 
been  guilty  of  the  breach  of  any  duty  towards  the 
plaintiff. 

3.  That  the  accident  which  happened  to  the  plain- 
tiff was  caused  by  the  acts  and  negligence  of  himself 
and  his  companion  who  was  with  him,  and  not  by 
reason  of  any  negligence  on  the  part  of  the  defend- 
ant. 

4.  That  it  was  not  shown  that  the  ties  in  question 
were  in  their  nature  alluring  or  attractive  to  chil- 
dren, or  that  they  were  in  or  of  themselves  danger- 
ous, nor  was  it  shown  that  even  if  [68]  they  were 
not  alluring  or  attractive  to  children,  that  although 
children  played  with  them,  they  were  obviously 
dangerous  if  children  came  in  contact  therewith. 

5.  That  the  defendant  was  entitled  to  a  verdict 
on  the  evidence,  by  the  direction  of  the  Court. 

n. 

That  the  Court  erred  in  denying  defendant's  mo- 
tion for  a  new  trial,  upon  the  following  grounds: 

1.  Insufficiency  of  the  evidence  to  justify  the  ver- 
dict. 


vs,  Leslie  Willard.  77 

2.  Error  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant. 

3.  That  neither  the  evidence  nor  the  testimony 
was  sufficient  to  show^  that  defendant  was  guilty  of 
any  negligence  or  any  breach  of  duty  towards  the 
plaintiff. 

4.  That  the  evidence  was  not  sufficient  to  show 
that  a  cause  of  action  had  been  proven  against  the 
defendant. 

5.  That  the  evidence  was  insufficient  to  show  a 
cause  of  action  against  the  defendant,  in  that  the 
accident  to  the  plaintiff  was  caused  by  his  own  negli- 
gence and  that  of  his  companion,  and  not  by  reason 
of  any  negligence  on  its  part. 

6.  That  the  evidence  was  insufficient  to  support 
a  cause  of  action  against  the  defendant,  in  that  it 
was  not  shown  that  the  ties  in  question  were  in  their 
nature  alluring  or  attractive  to  children,  or  that  they 
were  in  or  of  themselves  dangerous,  nor  was  it  shown 
that  even  if  they  were  not  alluring  or  attractive  to 
children,  that  if  children  played  about  them  they 
were  obviously  dangerous  if  such  children  came  in 
contact  therewith. 

7.  That  the  Court  erred  in  admitting  and  reject- 
ing evidence,  as  is  more  fully  set  forth  hereinafter 
in  this  assignment  of  errors. 

III. 
That  the  Court  erred  in  allowing  the  witness  R.  B. 
[69]     Willard  to  answer  the  question: 

Do  you  know  how  many  ties  fell?"  as  follows: 
I  can't  say  positively,  six,  seven  or  eight,  some- 
thing like  that,  I  can't  say." 
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IV. 

That  the  Court  erred  in  refusing  to  allow  the  wit- 
ness C.  W.  Magers  to  answer  the  question: 

*'Mr.  Magers,  just  tell  how  these  ties  were  piled." 

V. 
That  the  Court  erred  in  refusing  to  admit  def end- 
ant 's  Exhibit  7  in  evidence,  which  said  Exhibit  7  is 
set  forth  in  full  in  said  bill  of  exceptions. 

VI. 
That  the  Court  erred  in  rendering  and  entering 
judgment  in  said  action,  in  favor  of  the  plaintiff  and 
against  the  defendant. 

WHEREFORE,  the  said  Great  Northern  Railway 
Company,  plaintiff  in  error,  prays  that  the  judgment 
of  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern  Division, 
be  reversed,  and  that  said  District  Court  be  directed 
to  grant  said  defendant  a  new  trial  in  said  action. 
(Signed)     CHARLES  S.  ALBERT, 
THOMAS  BALMER, 
Attorneys  for  Plaintiff  in  Error,  Defendant  in  Lower 
Court. 

[Endorsements]:  Assignment  of  Errors.  Due 
Service  of  the  Within  Assignment  of  Errors  by  True 
Copy  Thereof  is  Hereby  Admitted  at  Spokane, 
Washington,  this  16th  day  of  February,  1916. 
(Signed)  Plummer  &  Lavin,  Attorneys  for  Plaintiff. 
Filed  in  the  U.  S.  District  Court  for  the  Eastern  Dis- 
trict of  Washington,  February  16,  1916,  at  10:45 
A.  M.  W.  H.  Hare,  Clerk.  By  S.  M.  Russell,  Dep- 
uty.    [70] 
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[Title  of  Court  and  Cause.] 

Order  Allowing  Writ  of  Error. 

Upon  motion  of  Charles  S.  Albert  and  Thomas 
Balmer,  Esqs.,  attorneys  for  defendant,  and  upon 
filing  a  petition  for  writ  of  error  and  an  assignment 
ef  errors: 

It  is  ORDERED,  that  a  writ  of  error  be,  and  here- 
by is  allowed,  to  have  reviewed  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  the 
judgment  heretofore  entered  herein,  and  that  the 
amount  of  bond  on  said  writ  of  error  be  and  hereby 
is  fixed  at  the  sum  of  thirty-five  hundred  dollars 
($3500.00),  which  said  bond  may  be  executed  by  said 
defendant  as  principal,  by  its  attorneys  herein,  and 
by  such  surety  or  sureties  as  shall  be  approved  by 
this  Court,  and  which  shall  operate  as  a  supersedeas 
bond,  and  a  stay  of  execution  is  hereby  granted, 
pending  the  determination  of  such  writ  of  error. 

Dated  this  16th  day  of  February,  1916. 

(Signed)     FRANK  H.  RUDKIN, 

District  Judge. 

[Endorsements] :  Order  Allowing  Writ  of  Error. 
Service  of  the  Within  Order  by  a  True  Copy  Thereof 
is  Hereby  Admitted  at  Spokane,  Washington,  this 
16th  day  of  February,  A.  D.  1916.  (Signed)  Plum- 
mer  &  Lavin,  Attorneys  for  Plaintiff.  Filed  in  the 
U.  S.  District  Court  for  the  Eastern  District  of 
Washington,  February  16, 1916.  W.  H.  Hare,  Clerk. 
By  S.  M.  Russell,  Deputy.     [71] 
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[Writ  of  Error  (Copy).] 

The  President  of  the  United  States  of  America,  to 
the  Honorable,  the  Judge  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington,  Northern  Division,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea,  which  is  in 
the  said  District  Court  before  you  at  the  September, 
1915,  term  thereof,  between  Leslie  Willard,  a  minor, 
by  Joseph  J.  Lavin,  his  guardian  ad  litem,  plaintiff, 
and  the  Great  Northern  Railway  Company,  defend- 
ant, a  manifest  error  hath  happened,  to  the  great 
damage  of  the  said  Great  Northern  Railway  Com- 
pany, plaintiff  in  error,  as  by  its  complaint  appears ; 
We  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid  and  all  things  con- 
cerning the  same,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  together  with  thi& 
writ,  so  that  you  have  the  same  at  the  city  of  San 
Francisco,  in  the  State  of  California,  on  the  4th  day 
of  March,  next,  in  the  said  Circuit  Court  of  Appeals, 
to  be  then  and  there  held,  to  the  end  that  the  record 
and  proceedings  aforesaid  being  inspected,  the 
United  States  Circuit  Court  of  Appeals  may  cause 
further  to  be  done  therein  to  correct  that  error,  what 
of  right,  and  according  to  the  laws  and  customs  of 
the  United  States  should  be  done. 
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WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  of  America,  this  16th  day  of 
February,  1916,  of  the  Independence  of  the  United 
States  the  one  hundred  fortieth  year. 

[Seal]  (Signed)     W.  H.  HARE, 

Clerk  of  the  District  Court  for  the  Eastern  District 
of  Washington,  Northern  Division.     [72] 

Allowed  by : 

(Signed)     FRANK  H.  RUDKIN, 

District  Judge. 

[Endorsements]:  Writ  of  Error.  Service  of  the 
Within  Writ  of  Error  and  Receipt  of  Copy  Thereof 
is  Hereby  Admitted  this  16th  day  of  February,  1916. 
(Signed)  Plummer  &  Lavin,  Attorneys  for  Defend- 
ant in  Error.  Filed  in  the  U.  S.  District  Court  for 
the  Eastern  District  of  Washington,  February  16, 
1916.  W.  H.  Hare,  Clerk.  By  S.  M.  Russell,  Dep- 
uty.    [73] 

[Title  of  Court  and  Cause.] 

[Order  Fixing  Amount  of  Bond  on  Writ  of  Error.] 

Defendant,  Great  Northern  Railway  Company, 
having  this  day  filed  its  petition  for  a  writ  of  error 
from  the  rulings,  decisions  and  judgment  made  and 
entered  in  said  action  to  the  United  States  Circuit 
Court  of  Appeals,  in  and  for  the  Ninth  Judicial  Cir- 
cuit, together  with  an  assignment  of  errors  within 
due  time,  and  also  praying  that  an  order  be  made 
fixing  the  amount  of  security  which  it  should  give 
and  furnish  upon  said  writ  of  error,  and  that  upon 
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the  giving  of  said  security  all  further  proceedings 
in  this  court  be  suspended  and  stayed  until  the  de- 
termination of  said  writ  of  error  by  said  United 
States  Circuit  Court  of  Appeals  in  and  for  the  Ninth 
Circuit,  and  said  petition  having  been  this  day  duly 
allowed; 

Now,  therefore,  it  is  ORDERED,  that  upon  the 
said  defendant,  Great  Northern  Railway  Company, 
filing  with  the  clerk  of  this  court  a  good  and  suffi- 
cient bond  in  the  sum  of  thirty-five  hundred  dollars 
($3500.00),  to  the  effect  that  if  the  said  Great  North- 
ern Railway  Company,  plaintiff  in  error,  shall  prose- 
cute said  writ  of  error  to  effect,  and  answer  all  dam- 
ages and  costs  if  it  fails  to  make  its  plea  good,  then 
the  said  obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue,  the  said  bond  to  be  approved  by 
the  Court;  that  all  further  proceedings  in  this  court 
be  and  they  are  hereby  suspended  and  stayed  until 
the  determination  [74]  of  said  writ  of  error  by 
the  said  United  States  Circuit  Court  of  Appeals. 

Dated  this  16th  day  of  February,  1916. 

(Signed)     FRANK  H.  RUDKIN, 

District  Judge. 

[Endorsements] :  Order  Allowing  Bond.  Due 
Service  of  the  Within  Order  by  a  True  Copy  Thereof 
is  Hereby  Admitted  at  Spokane,  Washington,  this 
16th  day  of  February,  1916.  (Signed)  Plummer  & 
Lavin,  Attorneys  for  Plaintiff.  Filed  in  the  U.  S. 
District  Court  for  the  Eastern  District  of  Washing- 
ton, February  16,  1916.  W.  H.  Hare,  Clerk.  By 
S.  M.  Russell,  Deputy.     [75] 
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[Title  of  Court  and  Cause.] 

Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  Great  Northern  Railway  Company,  as  prin- 
cipal, and  National  Surety  Company  of  New  York, 
as  surety,  are  held  and  firmly  bound  unto  Leslie 
Willard,  a  minor,  by  Joseph  J.  Lavin,  his  guardian 
ad  litem^  in  the  full  and  just  sum  of  three  thousand 
five  hundred  dollars  ($3500.00),  to  be  paid  to  the  said 
Leslie  Willard,  a  minor,  by  Joseph  J.  Lavin,  his 
guardian  ad  litem,  for  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  and  our  and  each  of 
our  successors  and  assigns,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  16th  day  of 
February,  1916. 

WHEREAS,  lately  at  the  September  Term,  A.  D. 
1915,  of  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Northern  Di- 
vision, in  a  suit  pending  in  said  court  between  Leslie 
Willard,  a  minor,  by  Joseph  J.  Lavin,  his  guardian 
ad  litem,  plaintiff,  and  the  Great  Northern  Railway 
Company,  defendant,  a  final  judgment  was  rendered 
against  the  said  defendant,  and  the  said  defendant 
Great  Northern  Railway  Company,  having  obtained 
from  said  court  a  writ  of  error  to  reverse  the  judg- 
ment in  the  aforesaid  suit,  and  a  citation  directed  to 
said  Leslie  Willard,  a  minor,  by  Joseph  J.  Lavin,  his 
guardian  ad  litem,  is  about  to  be  issued,  citing  and 
admonishing  him  to  be  and  appear  [76]  at  the 
United    States  Circuit  Court  of    Appeals  for  the 
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Ninth  Circuit,  to  be  holden  at  the  City  of  San  Fran- 
cisco, thirty  days  from  and  after  the  filing  of  said 
citation ; 

Now,  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  Great  Northern  Eailway  Company 
shall  prosecute  its  writ  of  error  to  effect  and  shall 
answer  all  damages  and  costs  that  may  be  awarded 
against  it,  if  it  fails  to  make  its  plea  good,  then  the 
above  obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  effect. 
[Seal] 

(Signed)     GREAT  NORTHERN  RAILWAY 
COMPANY. 

By  CHARLES  S.  ALBERT  and 
THOMAS  BALMER, 

Its  Attorneys. 
NATIONAL  SURETY  COMPANY. 
By  LESTER  P.  EDGE, 
Resident  Vice-President. 
E.  F.  BOOTH, 
Resident  Assistant  Secretary. 
Plaintiff  is  satisfied  with  the  within  bond  and  the 
surety  thereon. 

(Signed)     PLUMMER  &  LAVIN, 

Attorneys  for  Plaintiff. 
The    foregoing    bond    is  approved    as  to  form, 
amount  and  sufficiency  of  surety,  this  16th  day  of 
Eebruary,  1916. 

(Signed)     FRANK  H.  RUDKIN, 
Judge  of  the  United  States  District  Court,  Eastern 
District  of  Washington. 
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[Endorsements]  :  Bond  on  Writ  of  Error.  Due 
service  of  the  within  bond  by  a  true  copy  thereof  is 
hereby  admitted  at  Spokane,  Washington,  this  16th 
day  of  February,  1916.  (Signed)  Plummer  & 
Lavin,  Attorneys  for  Plaintiff.  Filed  in  the  U.  S. 
District  Court  for  the  Eastern  District  of  Washing- 
ton, February  16,  1916.  W.  H.  Hare,  Clerk.  By 
S.  M.  Russell,  Deputy.     [77] 


[Citation  on  Writ  of  Error.] 

The  President  of  the  United  States,  to  Leslie  Wil- 
lard, a  Minor^  by  Joseph  J.  Lavin,  His  Guardian 
ad  Litem,  and  to  Messrs.  Wm.  H.  Plummer  and 
Joseph  J.  Lavin,  His  Attorneys,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  held  at  the  City  of  San 
Francisco,  in  the  State  of  California,  within  thirty 
days  from  the  date  hereof,  pursuant  to  a  writ  of 
error  filed  in  the  clerk's  office  of  the  District  Court 
of   the  United   States  for  the  Eastern  District  of 
Washington,  Northern  Division,  wherein  Leslie  Wil- 
lard, a  minor,  by  Joseph  J.  Lavin,  his  guardian  ad 
litem,  is  plaintiff  and  you  are  defendant  in  error,  and 
the  Great  Northern  Railway  Company  is  defendant 
and  is  plaintiff  in  error,  to  show  cause,  if  any  there 
be,  why  the  judgment  in  the  said  writ  of  error  men- 
tioned, should  not  be  corrected  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  EDWARD  DOUGLASS 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
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United  States  of  America,  this  16th  day  of  Febru- 
ary, A.  D.  1916,  and  the  Independence  of  the  United 
States  the  one  hundred  fortieth. 

[Seal]  (Signed)     FRANK  H.  RUDKIN, 

United  States  District  Judge  for  the  Eastern  Dis- 
trict of  Washington. 

Attest :  (Signed)     W.  H.  HARE, 

Clerk. 

[Endorsements] :  Citation.  Due  Service  of  the 
Within  Citation  by  True  Copy  Thereof  is  Hereby 
Admitted  at  Spokane,  Washington,  this  16th  day  of 
February,  A.  D.  1916.  (Signed)  Plummer  &  Lavin, 
Attorneys  for  Plaintiff.  Filed  in  the  U.  S.  District 
Court  for  the  Eastern  District  of  Washington,  Feb- 
ruary 16,  1916.  W.  H.  Hare,  Clerk.  By  S.  M.  Rus- 
sell, Deputy.     [78] 


[Title  of  Court  and  Cause.] 

Stipulation  for  Making  Up  Record. 
It  is  hereby  STIPULATED  between  the  plaintiff, 
by  his    attorneys,  and   the    defendant  by  its  attor- 
neys, that  the  transcript  of  record  on  the  writ  of 
error  in  the  above-entitled  cause  shall  be  made  up 
of  the  following  papers : 
Complaint. 
Answer. 
Reply. 
Verdict. 

Defendant's  Motion  for  New  Trial. 
Order  Denying  Motion  for  New  Trial. 
Judgment. 
Bill  of  Exceptions. 
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Petition  for  Writ  of  Error. 

Assignment  of  Errors. 

Bond  on  Writ  of  Error. 

Order  Allowing  Bond. 

Order  Allowing  Writ  of  Error. 

Stipulation  as  to  Making  Up  Record. 

Writ  of  Error. 

Dated  this  16tli  day  of  February,  1916. 

(Signed)     PLUMMER  &  LAVIN, 
Attorneys  for  Defendant  in  Error  and  Plaintiff. 

CHARLES  S.  ALBERT, 
THOMAS  BALMER, 
Attorneys  for  Plaintiff  in  Error  and  Defendant. 

[Endorsements] :  Stipulation  for  Making  Up  Rec- 
ord. Filed  in  the  U.  S.  District  Court  for  the  East- 
ern District  of  Washington,  February  16,  1916.  W. 
H.  Hare,  Clerk.     By  S.  M.  Russell,  Deputy.     [79] 


[Endorsed]:  No.  2753.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Great 
Northern  Railway  Company,  a  Corporation,  Plain- 
tiff in  Error,  vs.  Leslie  Willard,  a  Minor,  by  Joseph 
J.  Lavin,  His  Guardian  ad  Litem,  Defendant  in 
Error.  Transcript  of  Record.  Upon  Writ  of  Er- 
ror to  the  United  States  District  Court  of  the  East- 
ern District  of  Washington,  Northern  Division. 
Filed  February  29,  1916. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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[Writ  of  Error  (Original).] 

The  President  of  the  United  States  of  America,  to 
the  Honorable,  the  Judge  of  the  District  Court 
of  the  United  States  for  the  Eastern  District 
of  Washington,  Northern  Division,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea,  which  is  in 
the  said  District  Court  before  you  at  the  September, 
1915,  term  thereof,  between  Leslie  Willard,  a  minor, 
by  Joseph  J.  Lavin,  his  guardian  ad  litem^  plaintiff, 
and  the  Great  Northern  Railway  Company,  defend- 
ant, a  manifest  error  hath  happened,  to  the  great 
damage  of  the  said  Great  Northern  Railway  Com- 
pany, plaintiff  in  error,  as  by  its  complaint  appears ; 
We  being  willing,  that  error,  if  any  hath  been, 
should  be  duly  coiTected  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
mand you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid  and  all  things  con- 
cerning the  same,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  together  with  this 
writ,  so  that  you  have  the  same  at  the  City  of  San 
Francisco  in  the  State  of  California,  on  the  4th  day 
of  March  next,  in  the  said  Circuit  Court  of  Appeals, 
to  be  then  and  there  held,  to  the  end  that  the  rec- 
ord and  proceedings  aforesaid  being  inspected,  the 
United  States  Circuit  Court  of  Appeals  may  cause 
further  to  be  done  therein  to  correct  that  error,  what 
of  right,  and  according  to  the  laws  and  customs  of 
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the  United  States  should  be  done. 

WITNESS,  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  of  America,  this  16th  day  of 
February,  1916,  of  the  Independence  of  the  United 
States  the  one  hundred  fortieth  year. 

[Seal]  W.  H.  HARE, 

Clerk  of  the  District  Court  for  the  Eastern  District 
of  Washington,  Northern  Division. 
Allowed  by 

FRANK  H.  RUDKIN, 
District  Judge. 
Service  of  the  within  writ  of  error  and  receipt  of 
copy  thereof  is  hereby  admitted  this  16th  day  of 
February,  1916. 

PLUMMER  &  LAVIN, 
Attorneys  for  Defendant  in  Error. 

[Endorsed] :  2344.  In  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Washing- 
ton, Northern  Division.  Leslie  WiUard,  a  Minor,  by 
Joseph  J.  Lavin,  His  Guardian  ad  Litem,  Plaintiff, 
vs.  Great  Northern  Ry.  Co.,  Defendant.  Writ  of 
Error.  Filed  in  the  U.  S.  District  Court,  Eastern 
District  of  Washington.  Feb.  16,  1916.  Wm.  H. 
Hare,  Clerk.     S.  M.  Russell,  Deputy. 

No.  2753.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Filed  Feb.  29,  1916.  Frank 
D.  Monckton,  Clerk  U.  S.  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit.  By  Paul  P.  O'Brien,  Deputy 
Clerk. 
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BRIEF    OF    DEFENDANT    IN    ERROR. 


Upon  Writ  of  Error  to  t^fie  District  Court  of  the 
United  States,  Eastern  District  of  Wash- 
ington, Northern  Division. 
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PLUAIMER  &  LAVIN, 
Attorneys  for  Defendant  in  Error, 

509  Mohawk  Building,  R  i>.  /v 

Spokane,  Wash. 


THE  FRANKLIN  PRCSt,  SPOKANE 


NO.  2753. 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit, 


GREAT  NORTHERN  RAILWAY  COMPANY, 

a  corporation, 

Plaintiff  in  Error, 

vs. 

LESLIE   WILLARD,   a   minor,   by  JOSEPH   J. 
LAVIN,  his  Guardian  ad  Litem, 

Defendant  in  Error. 


BRIEF    OF    DEFENDANT    IN    ERROR. 


Upon  Writ  of  Error  to  the  District  Court  of  the 

United  States,  Eastern  District  of  Wasli- 

ington,  NortJ/ern  Division. 


PLUMMER  &  LAVIN, 

Attorneys  for  Defendant  in  Error, 

509  Mohawk  Building, 

Spokane,  Wash. 


This  is  an  action  bronght  by  Leslie  Willard,  a 
minor,  through  his  Guardian  ad  Litem,  against 
the  Great  Northern  Railway  Company,  to  recover 
damages  for  personal  injuries.  Trial  of  the  cause 
resulted  in  a  verdict  in  favor  of  plaintiff,  and  from 
the  judgment  entered  thereon,  this  appeal  is  prose- 
cuted. 

Briefly  stated,  the  facts  are  substantially  as  fol- 
lows: The  minor  plaintiff  resides  at  Springdale, 
Washington,  a  town  on  defendant's  line  of  rail- 
way, in  the  State  of  Washington,  at  which  point 
the  railway  company  ow^ns  and  uses  in  connection 
with  its  line  of  railway,  depot  grounds  and  switch 
yards.  About  100  feet  east  of  the  depot  is  a  public 
crossing;  and  the  town  being  situate  on  both  sides 
of  the  track,  this  crossing  furnishes  the  only  means 
of  ingress  and  egress  from  one  section  of  the  city 
to  the  other  (Tr.  14-35).  The  school  is  located  on 
the  north  side  of  the  track  and  school  children  use 
the  roadway  and  crossing  daily  (Tr.  35).  In  the 
early  part  of  January,  1914  (Tr.  36),  defendant 
purchased  and  had  delivered  upon  its  right  of 
way,  a  large  number  of  hewn  railway  ties,  which 
were  unloaded  and  piled  upon  the  right  of  way 
of  the  company,  a  few  feet  east  of  the  public  high- 


way  referred  to  (Tr.  20).  The  ties  were  piled 
eight  ties  high  (Tr.  14),  the  end  nearest  the  road- 
way being  straight  up  and  down,  one  on  top  of 
the  other  (Tr.  19).  The  ties  were  from  six  inches 
to  fourteen  inches  wide  on  the  face  (Tr.  41),  were 
not  of  uniform  height  or  width  (Tr.  41)  and  a 
wide  tie  was  set  upon  a  narrow  tie,  and  vice  versa, 
just  as  they  were  reached  (Tr.  41).  The  ties  were 
covered  with  snow  and  ice  and  were  placed  upon 
snow  at  the  bottom,  from  10  to  12  inches  deep  (Tr. 
41).  The  men  who  unloaded  the  ties,  admitted 
they  were  not  piled  solidly  (Tr.  43).  In  many 
places,  there  were  spaces  of  from  tiiree  to  eight 
inches  between  the  ties  contained  in  the  pile  (Tr. 
16,  19,  31,  37).  No  one,  on  behalf  of  the  railway 
company,  directed  the  manner  in  which  the  ties 
should  be  piled  (Tr.  40)  and  the  section  foreman 
of  the  company  was  present,  part  of  the  time,  while 
the  ties  were  being  unloaded  from  the  wagons,  or 
sleighs,  and  piled  (Tr.  40).  The  ties  were  not  se- 
cured, braced  or  ])ound  in  any  manner  (Tr.  20, 
37,  41).  The  division  roadmaster,  called  as  a  wit- 
ness by  the  railway  company,  testified  that  if  the 
ties  were  bound,  they  would  not  fall  (Tr.  64). 

The  ties  were   100   feet   east   of  the   depot  and 
across  the  track  and  could  easilv  been  seen  from 


the  depot,  where  the  railway  company  employed 
an  agent  and  operator  (Tr.  30,  36,  38,  39,  40). 
Without  objection  on  the  part  of  the  company, 
numerous  small  boys,  ranging  in  age  from  10  to 
16  years,  played  in,  upon  and  about  the  pile  of  ties, 
engaging  in  such  games  as  "wood  tag"  and  "hide- 
and-seek,"  during  the  day,  for  hours  at  a  time, 
during  all  of  the  time  the  ties  remained  there  (Tr. 
29-30,  31,  32,  33-34). 

On  February  23rd,  1914,  the  minor  plaintiff,  aged 
at  that  time  ten  years,  in  compan^^  with  a  boy  of 
about  the  same  age,  got  upon  the  pile  of  ties  for 
the  purpose  of  playing  "wood  tag"  (18)  when  the 
end  of  the  pile  nearest  the  roadway  gave  way  and 
fell,  and  one  of  the  ties  weighing  300  pounds  (Tr. 
36,  37)  fell  upon  the  right  leg  of  plaintiff,  inflict- 
ing severe  and  permanent  injury,  causing  a  bony 
formation  at  the  knee  joint,  rendering  the  leg 
stiff  and  crippled. 

After  verdict,  motion  for  new  trial  was  filed, 
argued  and  overruled;  judgment  was  entered  upon 
the  verdict,  and  this  appeal  is  prosecuted  upon 
numerous  assignments  of  error  (Tr.  76,  77,  78), 
none  of  which  possess  substantial  merit;   and  all 


of  which  were  vigorously  urged  before  the  trial 
court  and  promptly  overruled. 

The  assignments  of  error,  as  presented,  embrace 
numerous  repetitions,  but  are  properly  and  fairly 
grouped  as  follows: 

1.  That  no  cause  of  action  was  proved,  or  that 
no  negligence  upon  the  part  of  defendant  was 
shown. 

2.  That  the  ties  were  not  alluring  or  attractive. 

3.  That  they  were  not  dangerous. 

4.  That  minor  plaintiff  himself  was  guilty  of 
negligence. 

5.  That  the  court  erred  in  permitting  witness 
R.  B.  Willard  to  testify  as  to  the  number  of  ties 
that  fell. 

6.  That  the  court  erred  in  permitting  witness 
C.  W.  Magers  to  answer  the  question,  "Mr.  Magers, 
just  tell  how  those  ties  were  piled.'' 

7.  That  the  court  refused  to  admit  defendant's 
Exhibit  7  in  evidence. 

For  the  sake  of  brevity  and  to  make  manifest 
the  frivolous  assignments  of  error  here  brought 
for  vour  Honors'  consideration,  these  assignments 
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will  not  be  discussed  in  order,  but  will  be  taken 
up,  beginning  with  the  last  assignment  first. 

Assignment  7. 

The  exhibit  which  the  court  refused  to  admit, 
is  a  notice  issued  by  the  company  containing  speci- 
fications governing  the  size  and  character  of  ties 
which  the  company  desired  to  purchase,  and  re- 
quires certain  things  to  be  performed  by  the  per- 
sons who  sell  and  deliver  ties  to  the  company.  So 
far  as  the  minor  plaintiff  in  this  case  is  concerned, 
the  exhibit  is  immaterial  and  self-serving.  The 
failure  of  the  men  who  delivered  the  ties,  to 
comply  with  its  requirements,  if  they  did  fail, 
could  make  no  difference  as  far  as  this  action  is 
concerned.  The  negligence  here  complained  of  was 
in  permitting  the  pile  of  ties  to  become  dangerous, 
and  in  permitting  children  of  tender  years  to  play 
upon  and  about  them,  and  the  railway  company 
cannot  absolve  itself  from  responsibility  by  at- 
tempting to  show  that  some  third  party  violated 
some  rule  or  regulation  of  the  company  resulting 
in  injury  to  a  person  not  a  party  to  nor  in  any  way 
connected  with  or  concerned  in  their  private  ar- 
rangements. 


Assignment  6. 

C.  W.  Magers  was  called  as  a  witness  on  behalf 
of  plaintiff;  it  was  he  who  sold  and  delivered  the 
ties  in  question  to  the  railway  company.  His  tes- 
timony is  found  at  pp.  38-42  of  the  Transcript, 
where  he  specifically  described  in  detail  upon  di- 
rect and  cross  examination  the  manner  in  which 
the  ties  in  question  were  piled.  He  w^as  recalled 
by  defendant  during  the  presentation  of  their  case 
(Tr.  59)  and  was  asked  the  question  referred  to, 
to  which  objection  was  properly  sustained.  If 
what  has  so  far  been  said,  fails  to  disclose  the 
manifest  frivolous  nature  of  the  assignment  now 
predicated  upon  the  court's  refusal  to  permit  an 
answer  to  the  question,  so  fully  gone  over  during 
his  original  testimony,  then  from  p.  61  of  the 
Transcript,  we  quote  as  follows: 

THE  COURT:  -^  ^  ^  I  will  sustain 
the  objection;  that  is,  if  it  is  going  to  conflict 
in  anv  way  with  the  testimonv  alreadv  o-iven. 

MR.  ALBERT:  It  wou't  conflict  with  his 
testimony  at  all. 

The  only  purpose  therefore,  would  be  at  most,  a 
repetition  of  his  former  testimony  and  the  objec- 
tion was  properly  sustained.  Tf  the  subject  was 
gone  over  thoroughly  when  the  witness  was  called 
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by  plaintiff,  as  the  record  discloses  (Cross  Exam- 
ination by  Mr.  Albert,  Tr.,  p.  41)  and  nnder  the 
remark  of  counsel  referred  to,  '4t  won't  conflict 
with  his  testimony  at  all,"  there  can  possibly  be 
no  serious  complaint  now  made  that  the  court 
erred  in  rejecting  the  proffered  testimony. 

Assignment  5.  , 

There  was  no  dispute  that  the  ties  fell,  nor  was 
there  any  dispute  tliat  the  fall  of  the  ties  resulted 
in  injury  to  plaintiff.  The  number  that  fell  is 
immaterial  except  that  it  is  some  evidence  of  the 
negligent  manner  in  which  the  ties  were  piled. 
The  plaintiff  testified  that  from  six  to  nine  ties 
fell  (Tr.,  p.  15).  Witness  Williams,  does  not  state 
the  exact  number  of  ties  that  fell,  but  says  he  picked 
the  '^ties"  off  of  the  boy  (Tr.,  p.  35),  and  when 
recalled  (Tr.,  p.  46),  says  a  part  of  two  tiers  fell. 
R.  B.  Willard,  father  of  the  minor  plaintiff,  vis- 
ited the  scene  of  the  accident  the  following  day 
and  was  permitted  to  testify  that  six,  seven  or 
eight  ties  fell  (Tr.,  p.  46)  and  that  '^ there  was 
part  of .  two  tiers  fell,  and  they  were  eight  ties 
high"  (Tr.,  p.  46).  Witness  Cline,  called  by  de- 
fendant, said  three  ties  fell  (Tr.,  p.  48).  With 
no  evidence  that  the  conditions  had  changed,  and 
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the  ties  which  he  testified  to  having-  been  upon 
the  gTound  at  the  time,  it  was  a  ci]'cumstance  which 
the  jury  had  a  right  to  consider  as  bearing  upon 
the  number  of  ties  that  fell,  if  the  number  that 
fell  had  any  materiality.  The  same  facts  were  tes- 
tified to  by  other  witnesses,  and  therefore  is  cumu- 
lative, and  no  legitimate  claim  can  be  made  that 
in  permitting  the  witness  to  answer,  the  court  com- 
mitted prejudicial  error. 

Assignment  4. 

This  assignment  involves  the  negligence  of  the 
minor  plaintiff.  To  argue  it  would  be  to  waste 
the  time  of  this  court,  already  greatly  overbur- 
dened. It  is  absolutely  without  merit  and  at  most 
was  a  question  to  be  determined  by  the  jury  imder 
appropriate  instructions,  which  were  given  and 
of  which  no  complaint  has  been  or  is  now  made. 

Assignment  3. 

This  assignment  and  assignment  1,  will  be  here- 
after discussed  together  as  they  embrace  the  same 
question. 

Assignment  2. 

Counsel  complain  in  this  assignment  that  evi- 
dence does  not  show  that  the  ties  in  question  were 
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not  alluring  or  attractive.  The  testimony  of  Harry 
Whitney  (Tr.  29,  30),  evidences  that  he,  together 
with  four  or  five  boys  played  together  upon  the 
ties  two  and  three  times  a  day,  nearly  all  winter 
*'just  for  fun,  playing  ^wood  tag.'  ''  Claire  Wil- 
lard,  brother  of  the  minor  plaintiff,  testified  that 
he  and  three  or  four  other  boys  played  upon  the 
ties  at  numerous  times  (Tr.  31).  Clifford  Rags- 
dale,  says  he  played  upon  the  ties  two  or  three 
times  a  day  with  from  two  to  three  boys,  playing 
*'wood  tag"  upon  the  pile  of  ties,  for  a  period  of 
about  two  months  (Tr.  32).  Ervin  LaFrance  tes- 
tified that  he,  in  company  with  two  or  three  other 
boys,  played  ^'wood  tag"  upon  the  ties  for  about 
a  month  (Tr.  33).  Frank  Venhuis  testified  that 
he  saw  five  and  six  boys  playing  ^^hide-and-seek" 
and  ^^ cross  tag"  on  the  ties  almost  daily  for  two 
or  three  months. 

A  reading  of  the  testimony  above  referred  to  is 
totally  destructive  of  the  contention  of  defendant 
that  the  evidence  fails  to  disclose  that  the  ties  in 
question  were  not  alluring  or  attractive  to  chil- 
dren and  renders  useless  and  to  no  avail,  any 
further  discussion  upon  the  subject. 
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Assignments  1  and3. 

Before  proceeding  with  a  discussion  of  these 
two  assignments,  Your  Honors'  attention  is  re- 
spectfully directed  to  the  record  brouglit  here  for 
your  consideration,  which  evidences  the  dangerous 
condition  of  the  property  of  defendant,  the  fact 
that  such  premises  and  the  pile  of  ties  here  con- 
cerned were  alluring  and  attractive  to  children  of 
tender  years,  who  in  the  pursuit  of  pleasure  and 
who  following  the  childish  instincts  of  nature, 
played  the  games  that  all  boys,  now  and  ever  have 
played,  and  further  evidences  that  for  at  least  two 
months  prior  to  the  happening  of  the  accident 
which  forms  the  subject  matter  of  this  case,  the 
defendant  knew  that  the  pile  of  ties  were  being 
used  as  a  playground  by  children.  The  doctrine 
through  which  defendant  would  seek  to  absolve 
itself  from  liability  in  this  case,  is  that  the  minor 
plaintiff  was  a  trespasser  to  whom  they  owed  no 
duty,  and  thereby  ask  this  court  to  abandon  the 
principles  of  humanity  and  public  policy  hereto- 
fore adopted  by  this  court,  and  to  ask  tliis  court 
to  leave  entirely  out  of  view  the  tender  years,  lack 
of  judgment  and  infirmity  of  miderstanding  and 
comprehension    of    the    child,    and    thus    supplant 
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property  above  humanity.  Such  doctrine  has,  by 
this  court,  and  numerous  courts  of  accredited  re- 
spectibility,  been  dominated  as  cruel  and  barbarous, 
and  unworthy  of  a  civilized  jurisprudence.  They 
would  further  visit  upon  the  minor  plaintiff  the 
consequences  of  his  trespass,  in  which  they  acqui- 
esced to  such  an  extent  as  to  amount  to  an  im- 
plied invitation,  as  though  he  were  of  mature  years 
and  in  the  possession  of  faculties  capable  of  learn- 
ing and  appreciating  the  dangers  which  beset  him. 
But  such  claim  lacks  logic,  and  in  not  the  settled 
law.  The  rule  properly  stated,  of  which  there  can 
be  no  logical  dispute  deduced  from  the  authori- 
ties, briefly  stated,  is  to  the  effect  that,  the  owner 
of  property  or  premises,  which,  from  their  na- 
ture are  particularly  attractive  to  children,  who 
in  obedience  to  their  childish  instincts  are  likely 
to  play  in,  upon  and  about  such  premises,  involv- 
ing danger  to  them  is  under  the  duty  of  exercising 
reasonable  care  to  the  end  of  keeping  such  prem- 
ises in  such  a  condition  as  to  prevent  them  from 
injuring  themselves.  The  evidence  here  brought 
for  your  consideration,  convincingl}"  establishes 
every  element  involved  in  that  abstract  and  accu- 
rate statement  of  the  law.  The  ties  were  attractive 
and   alluring   to   children;   they   played   upon   and 
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about  tliem  in  large  numbers,  daily,  they  were 
dangerous  and  defendant  exercised  absolute  indif- 
ference and  lack  of  care  for  their  protection. 

lu  the  case  of  St.  Louis  &  S.  F.  R.  Co.  v.  Under- 
wood (Fifth  Circuit),  194  Fed.  363,  a  minor  was 
injured  by  the  fall  of  a  pile  of  lumber,  around 
and  about  which  the  defendant  permitted  children 
to  play.  There  was  a  verdict  for  the  plaintiff, 
which  was  affirmed  upon  appeal,  the  court,  at  page 
364,  adopting  the  following  language : 

"Examination  of  the  testimony  makes  it 
evident  that  the  material  allegations  of  the 
declaration  are  supi^orted  by  the  proof.  T  at 
fhe  conduct  of  defendant,  in  ])lacing  lumber 
San  exposed  situation  and  easily  accessible 
0  ctldTe^iof  tender  years,  constitute^  acUo^^ 

able  negligence,  V^^ .  ^^^''^  M^f^!^ 
to  the  following  authorities.'      (Citing  cases.; 

In  Union  Pacific  Ry.  Co.  v.  McDonald,  152  U. 
S  262  38  L  Ed.  434,  Mr.  Justice  Harlan  quotes 
the  follo^ung  language  used  by  Chief  Justice 
Cooley  in  Powers  v.  Harlem,  53  Mich.  507,  19  N. 
W.  257,  as  follows: 

"Thildreu    wherever  they   go,  must  be  ex- 
pecteKTct  upon  childish  "-thicl.  and  u^^^^ 

Satlte  upon  this,  and  take  precautions  ac- 


14 

cordingly.  If  they  leave  exposed  to  the 
observation  of  children,  anything  which  would 
be  tempting  to  them,  and  which  they,  in  their 
immature  judgment  might  naturally  suppose 
they  were  at  liberty  to  handle  or  play  with, 
they  should  expect  that  liberty  to  be  taken." 

In  Snare  &  Triest  Co.  v.  Friedman  (Third  Cir- 
cuit), 169  Fed.  1,  the  defendant  piled  eye-beams 
upon  the  sidewalk.  These  beams  weighed  1000 
pounds  each,  and  after  being  so  piled,  permitted 
children  to  play  upon  and  about  them.  A  minor 
was  injured  by  the  fall  of  one  of  the  beams,  and 
after  action  and  recovery  a  A^rdict  for  plaintiff 
was  affirmed.  The  fact  that  the  beams  tvere  placed 
upon  a  public  sidewalk  was  not  a  controlling  in- 
fluence in  the  case,  but  the  case  was  determined 
upon  the  negligent  conduct  of  defendant  in  per- 
mitting the  beams  to  be  carelessly  piled  at  a  point* 
frequented  by  children  for  recreation,  and  the  court 
held  that  the  defendant  was  guilty  of  negligence, 
and  that  a  duty  was  owed  to  children,  who,  to 
their  knowledge,  were  accustomed  to  play  and  sit 
upon  the  beams,,  to  use  reasonable  care  under  the 
circumstances  to  prevent  the  piles  from  being  in 
an  unstable  condition,  as  w^ould  be  liable  to  cause 
injury  to  such  of  these  children  as  might  come  in 
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contact  therewith.    In  tiiis  case,  numerous  authori- 
ties are  collected  and  referred  to. 

In  Pierce  v.  Lyden  (Second  Circuit),  157  Fed. 
552,  the  defendant  stored  oil  in  barrels  from  which 
the  heads  had  been  knocked  off,  in  an  unlocked 
shed  and  for  some  time,  with  the  knowledge  of 
the  watchman  of  defendant,  permitted  boys  to  dip 
oil  from  the  barrels  in  tomato  cans  and  other  re- 
ceptacles, and  light  it  on  the  ground,  or  throw  it 
upon  fires  they  had  started.  Plaintiff,  a  minor, 
while  playing  with  other  boys,  w^as  injured  by  the 
explosion  of  oil  which  was  thrown  upon  the  fire. 
The  judgment  of  the  lower  court  in  plaintiff's 
behalf,  was  affirmed,  the  court  saying: 

'' Knowledge  of  such  a  notorious  and  con- 
tinuous practice  as  is  shown  in  this  case,  we 
think  must  be  imputed  to  the  defendant,  and, 
were  this  not  so,  then  the  knowledge  of  the 
night  watchman  was  the  defendant's  knowl- 
edge Nothing  is  more  attractive  to  boys  than 
fire  and  as  thev  had  been  for  some  six  months 
in  the  habit  of  throwing  the  defendant's  oil 
upon  fires  made  bv  them,  and  this  fact  was 
actually  known  to  the  night  watchman,  we 
have  no  doubt  that  the  question  of  defend- 
ant's negligence  was  properly  presented  to  the 
jury." 

In  Branson's  Admr.  v.  Labrot    (Kentucky),  50 
Am.   Rep.    193,   the   defendant  piled  lumber   in   a 
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city,  on  an  nnfenced  lot  which  the  public  were 
accustomed  to  cross  and  children  to  pla}"  upon, 
in  a  negligent  manner,  so  that  it  fell  and  killed  an 
infant  who  pla^^ed  upon  it.  The  lower  court  sus- 
tained a  demurrer  to  the  complaint  and  on  ap- 
peal, the  cause  w^as  reversed  and  remanded,  the 
court  holding  that  it  was  the  duty  of  defendant, 
in  placing  timber  upon  the  lot,  to  do  so  in  such 
manner  as  to  make  it  reasonably  safe  and  secure 
against  injury  to  children  coming  thereto,  and  that 
the  owner  should  reasonably  anticipate  such  injury 
to  flow  therefrom  as  actually  happened.  It  like- 
wise held,  that  in  such  cases  the  question  of  negli- 
gence is  for  the  jury. 

In  Price  v.  Atchison  Water  Co.,  50  Pac.  450 
(Kansas),  the  court  says: 

''Where  a  person  maintains  upon  his  prem- 
ises anything  dangerous  to  life  and  limb,  and 
of  a  nature  to  invite  the  intrusion  of  children, 
he  owes  them  a  duty  of  precaution  against 
harm,  and  is  liable  to  them  for  injury  from 
that  thing,  even  though  their  own  act,  if  not 
negligent,  puts  in  operation  the  hurtful 
agency. ' ' 

It  may  be  contended  by  plaintiff  in  error,  as  it 
was  upon  oral  argument  in  the  court  below,  that 
the  act  of  the  minor  plaintiff  and  his  companions 
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caused  the  ties  to  fall.  But  such  is  not  true.  The 
minor  plaintiff  testified  he  had  gotten  upon  the 
ties,  and  was  upon  his  knees  when  they  fell  and 
that  his  companion  was  at  the  other  corner  on 
the  end  of  the  ties  (Tr.  18).  His  companion,  called 
by  defendant,  testified  that  the  injured  minor  was 
not  upon  the  top  of  the  pile  of  ties  when  they  fell. 
The  question  of  negligence  was  submitted  to  the 
jury  under  appropriate  instructions,  of  which  no 
complaint  is  now,  or  has  been  made,  and  this  court 
cannot  say  whether  the  jury  adopted  the  theory 
of  the  minor  plaintiff,  or  that  testified  to  by  de- 
fendant's witness.  In  any  event,  it  would  make  no 
difference  so  far  as  the  liability  of  tlie  defendant 
is  concerned,  and  this  question  is  mentioned  only 
because  of  the  assignment  of  error,  and  the  oral 
argument  made  below.  The  same  claim  was  made 
in  Pierce  v.  Lyden  (supra)  where  plaintiff  con- 
tended that  the  minor  was  injured  by  the  explosion 
of  oil  thrown  upon  the  fire  by  one  of  his  com- 
panions, and  where  the  witnesses  for  defendant 
claimed  he  was  injured  by  running  through  the 
burning  oil.  The  defendant  there  contended  the 
negligent  act  of  the  minor  was  the  proximate  cause 
of  the  accident.  The  court,  passing  upon  this  ques- 
tion, said  at  page  553: 
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*^The  third  assignment  of  error  may  be  laid 
out  of  the  case  at  once,  because  there  is  noth- 
ing to  show  that  the  jury  arrived  at  their 
verdict  by  adopting  the  account  that  the  minor 
plaintiff  was  injured  as  the  result  of  another 
boy's  throwing  a  can  of  oil  on  the  fire.  They 
may  have  adopted  the  other  testimony  that 
he  was  injured  as  a  result  of  running  and 
jumping  through  the  flames  of  oil  burning  on 
the  ground." 

This  court  has  heretofore  dealt  with  a  state  of 
facts  peculiarly  applicable  and  analagous  to  those 
here  concerned.  The  writers  of  this  brief,  in  ex- 
haustive briefs,  and  in  oral  argument,  presented 
like  questions  fully  to  this  court  in  the  recent  case 
of  Thompson  v.  Coeur  d'Alene  Lumber  Company, 
215  Fed.  8.  The  decision  in  that  case,  seems  to 
settle  the  principles  of  law  contended  for  by  us, 
and  thus  renders  unnecessary  the  further  discus- 
sion of  the  case  at  bar. 

In  view  of  the  record  and  the  rule  of  law  here- 
tofore announced  by  this  court,  we  insist  that  there 
is  here  involved  a  plain  question  of  fact,  submit- 
ted to  a  jur}^  under  appropriate  and  unquestioned 
instructions,  and  that  in  view  of  the  absence  of 
error,  the  finding  of  the  jury  upon  such  questions 
should  be  conclusive. 
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We  respectfully  urge  an  affirmance  of  the  judg- 
ment. 

PLUMMER  &  LAVIN, 
Attorneys  for  Defendant  in  Error. 
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